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INTRODUCTION

In September 2017, two African countries-The Gambia and
1
Madagascar-took concrete steps to abolish the punishment of death.
After addressing the United Nations General Assembly, The Gambia's
president, Adama Barrow, signed the Second Optional Protocol to the
International Covenant on Civil and Political Rights, aiming at the
abolition of the death penalty. 2 That ICCPR protocol, adopted by the U.N.
in December 1989 and which now has 85 parties to it, recites that the
death penalty's abolition would contribute "to enhancement of human
dignity" and to the "progressive development of human rights," and that
"all measures of abolition of the death penaltT should be considered as
progress in the enjoyment of the right to life.' After further reciting that
the States Parties to it are desirous "to undertake hereby an international

. Associate Professor, University of Baltimore School of Law; Adjunct Professor,
Georgetown University Law Center; Of Counsel, Berens & Miller, P.A., Minneapolis, Minnesota.
In 2018, the author was a visiting scholar/research fellow at the Human Rights Center at the
University of Minnesota Law School.
1. At United Nations Session, The Gambia and MadagascarTake Major Steps to Abolish
the

Death Penalty, DEATH PENALTY

INFO. CTR.,

https://deathpenaltyinfo.org/node/6876

[hereinafter The Gambia and MadagascarTake MajorSteps].
2. Gambia: President Barrow Signs Abolition of Death Penalty Treaty, JOLLOF MEDIA
NETWORK (Sept. 21, 2017), https://www.jollofnews.com/2017/09/21/gambia-president-barrowsigns-abolition-of-death-penalty-treaty/.
3. G.A. Res. 44/128, Second Optional Protocol to the International Covenant on Civil and
Political Rights, aiming at the abolition of the death penalty (Dec. 15, 1989), https://treaties.un.org/
Pages/ViewDetails.aspx?src=IND&mtdsgno=IV-12&chapter-4&clang= en.
4. G.A. Res. 44/128, annex, Second Optional Protocol to the International Covenant on
Civil and Political Rights, aiming at the abolition of the death penalty (Dec. 15, 1989).
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commitment to abolish the death penalty,"5 the Second Optional Protocol
contains these two declarations in its very first article: "[n]o one within
the jurisdiction of a State Party to the present Protocol shall be executed"
and "[e]ach State Party shall take all necessary measures to abolish the
death penalty within its jurisdiction." 6
In September 2017, Madagascar formaly became the 85th state party
to the ICCPR's Second Optional Protocol. The country of Madagascar
had signed the Second Optional Protocol in September 2012 and had then
abolished the death penalty in January 2015.8 On December 14, 2016, the
country's National Assembly had adopted a bill authorizing ratification
of the Second Optional Protocol and its law was promulgated on January
17, 2017.9 And it was on September 21, 2017, in close proximity to The
Gambia's very public, international commitment, that Madagascar
finalized the ratification process by depositing the instruments of
ratification with the United Nations Secretary-General.' 0 The African
nation of 20 million people had not executed anyone since 1958,' the
same year that the U.S. Supreme Court adopted the "evolving standards
of decency" test that governs the consideration of Eighth Amendment
claims under the U.S. Constitution. In Trop v. Dulles,12 the Supreme
Court-in establishing its test for evaluating claims brought by inmates
under the U.S. Constitution's Cruel and Unusual Punishments Clausedeclared that the Eighth Amendment "must draw its meaning from the
evolving standards of decency that mark the progress of a maturing
society."' 3

5. Id.
6. Id. at art. 1(l)-(2). Article 2 of the Second Optional Protocol, which commits nations
to completely eliminate the death penalty's use in peacetime, further provides:
No reservation is admissible to the present Protocol, except for a reservation
made at the time of ratification or accession that provides for the application of
the death penalty in time of war pursuant to a conviction for a most serious crime
of a military nature committed during wartime.

Id. at art. 2(1).
7. Aurelie Placais, Gambia and MadagascarCommit to IrreversibleAbolition: The Final
Step for Irreversible Abolition in Madagascar, WORLD COALITION AGAINST THE DEATH

PENALTY (Sept. 22, 2017), http://www.worldcoalition.org/Gambia-and-Madagascar-commit-toirreversible-abolition.html.
8. Id.
9. Id.
10. Id.
11.

The Gambia and MadagascarTake Major Steps, supra note 1.

12. 356 U.S. 86 (1958).
13. Id. at 101.
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While thirty-one American states, the U.S. Government and the U.S.
Military continue to cling to capital punishment, 4 the vast majority of the
world's countries have abandoned or moved away from the death
penalty.' 5 According to Amnesty International's website, which recites
that organization's long-standing commitment to abolition and the
progress that has been made since the 1970s: "We have been working to
end executions since 1977, when only 16 countries had abolished the
death penalty in law or practice. Today, the number has risen to 140nearly two-thirds of countries around the world."1 6 Among the highlights
of Amnesty International's work: (1) an international conference in
Sweden in 1977 that led to the Declaration of Stockholm calling on
governments to abolish the death penalty; (2) the death penalty's
abolition in France in 1981; (3) the 2007 presentation, with anti-death
penalty activist Sister Helen Prejean, of more than five million signatures
to the United Nations calling for a global moratorium on executions; (4)
Uzbekistan's abolition of the death penalty in 2008 following decades of
campaigning and advocacy by Amnesty International and its local and
international partners; and (5) Mongolia's abolition of the death penalty
in 2017 after 21 years of continuous anti-death penalty advocacy in that
country. 17 A recent report of Amnesty International shows that, in 2016,
twenty-three countries carried out executions, two fewer than in 2015,18
with Kenya's president, in 2016, commuting the death sentences of all of
that country's death row inmates.19
This Article traces the progress (and occasional setbacks) of the antideath penalty movement over the centuries. Part I describes how the death
penalty's use dates back to the beginning of recorded human history, with
Part I highlighting early legal codes that made scores of crimessometimes into the hundreds-punishable by death. It further describes
how executions in Western cultures were once explicitly justified on the
basis of religious texts, with secular justifications for the death penalty
14. Facts about the Death Penalty, DEATH PENALTY INFO. CTR. (Oct. 13, 2017),
https://deathpenaltyinfo.org/documents/FactSheet.pdf.
15. The Death Penalty in 2017: Facts and Figures, AMNESTY INT'L (Apr. 12, 2018),
https://www.amnesty.org/en/latest/news/201 8/04/death-penalty-facts-and-figures-2017/ ("At the
end of 2017, 106 countries (a majority of the world's states) had abolished the death penalty in
law for all crimes and 142 countries (more than two-thirds) had abolished the death penalty in law
or practice.").
16. "Death Penalty," AMNESTY INT'L, https://www.amnesty.org/en/what-we-do/death-

penalty/ (last visited Oct. 15, 2017).
17.

Id.

18.

AMNESTY INTERNATIONAL GLOBAL REPORT, DEATH SENTENCES AND EXECUTIONS 2016,

at 1, 4 (2017). The number of countries conducting executions stayed the same in 2017. Id. at 6
("Amnesty International recorded executions in 23 countries, the same number as in 2016.").
19. President Commutes All Death Sentences in Kenya, DEATH PENALTY INFO. CTR.,
https://deathpenaltyinfo.org/node/6590 (noting that on October 24, 2016, Kenya's president,
Uhuru Kenyatta, commuted the death sentences of all 2,747 prisoners on that nation's death row).
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only emerging over time. Part II then discusses the Enlightenment and
various prominent historical figures-among them, Montesquieu,
Voltaire, Cesare Beccaria, William Blackstone, and Jeremy Benthamwho played a key role in jumpstarting, or spurring on, the abolitionist
movement. In Part III, this Article describes the progress of the antigallows movement from the Industrial Age to the Information Age. That
portion of this Article points out that the death penalty is more vulnerable
than ever because all of its barbarity and problems are constantly under
the microscope, with NGOs and media outlets continually exposing its
many fatal flaws-from the conviction and condemning to death of the
innocent, to its discriminatory and arbitrary administration, to its cruel
and torturous nature. 2 0 This Article concludes that the death penalty
should be abolished and treated as a relic of the Dark Ages.
I. ANCIENT LAWGIVERS AND ExEcUTIONS IN THE DARK AND
MIDDLE AGES

In ancient times, from the beginning of recorded history through the
Middle Ages and the Renaissance, societies regularly tortured and
executed people. 2 1 The Codes of Ur-Nammu and Hammurabi, two
ancient Sumerian texts, reveal the death penalty's widespread use, 22 as
do Draco's code, the Twelve Tables, the Justinian Code, and many other
ancient laws.2 3 The Code of Hammurabi, the now-famed Babylonian
code of Mesopotamia dating to around 1750 BC, made more than two
dozen offenses punishable by death.2 4 Discovered by French
archaeologists on a 1901-1902 expedition, a huge stone stele-now on
20. John D. Bessler, The Concept of "Unusual Punishments" in Anglo-American Law: The
Death Penalty as Arbitrary, Discriminatory, and Crueland Unusual, 13 Nw. J. L. & Soc. POL'Y

307 (2018). The many problems with the death penalty and its administration were laid out by
Justice Stephen Breyer in his recent dissent in Glossip v. Gross, 135 S. Ct. 2726, 2781 (2015)
(Breyer, J., dissenting)--a dissent joined by Justice Ruth Bader Ginsburg. See generally STEPHEN
BREYER, AGAINST THE DEATH PENALTY (John D. Bessler ed., 2016).
21. JOSEPH A. MELUSKY & KEITH ALAN PESTO, CAPITAL PUNISHMENT 13 (2011) ("Through
the Middle Ages and into the Renaissance, capital punishment was accompanied by what we
would consider torture. Most barons had drowning pits as well as gallows, and they were used for
major as well as minor crimes."); PAUL LACROIX, MILITARY AND RELIGIOUS LIFE IN THE MIDDLE
AGES AND THE PERIOD OF THE RENAISSANCE 435 (1874) ("The dungeons of the Inquisition were

like all those constructed in the Middle Ages."); id. ("The prisoner was seated upon a kind of
raised stool placed opposite the Inquisitor; when, after a long interrogatory, he failed to avow his
guilt, he was taken to the torture-chamber. . . .").
22. ANN WOLBERT BURGESS, CHERYL REGEHR & ALBERT R. ROBERTS, VICTIMOLOGY:
THEORIES AND APPLICATIONS 102 (1st ed. 2010) ("The Code of Ur-Nammu (ca. 2112 to 2095 BC)

is reported to be the oldest known tablet containing a law code that survives today.... [Tihe
capital crimes of murder, robbery, adultery, and rape are punished with death.").
23. MITCHEL P. ROTH, CRIME AND PUNISHMENT: A HISTORY OF THE CRIMINAL JUSTICE
SYSTEM 2, 10, 13, 16 (2d ed. 2011); CARLO CALISSE, A HISTORY OF ITALLAN LAw 398 (2001).
24. ENCYCLOPEDIA OF CRIME AND PUNISHMENT Cl (David Levinson ed., 2002).
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display at the Louvre in Paris-memorializes the laws of Hammurabi, the
sixth Babylonian king. 2 5 "The Justinian Code, which was the basis for
most European law codes," James Hitchcock writes in History of the
Catholic Church, "prescribed the death penalty for heresy because heresy
was regarded as a spiritual disease that had to be suppressed lest it kill
people's souls." 26 The death penalty, in those days, was thus closely
linked with interpretation of religious texts and scriptural passages.
In those bygone days, punishments throughout the world were
arbitrarily imposed and incredibly severe. The English "Bloody Code,"
the name given to England's draconian criminal laws in the eighteenth
and nineteenth centuries, had-at one time-more than 200 capital
offenses, punishing even minor crimes with death.27 Throughout Europe,
those adjudged to be witches were regularly executed,2 8 criminals were
broken on the wheel, 29 and iron-fisted monarchs made frequent use of
executions for a wide array of criminal offenses and to quash political
dissent.30 In England, those convicted of high treason-betraying the
king-or "petty treason"-a wife murdering her husband-were burned
at the stake, the same punishment reserved for heretics. England did not
abolish burning at the stake until 1790,31 with England-now an
execution-free country-also once carrying out executions by hanging,
beheading with an axe, and drawing and quartering.32 In addition,
criminals might be pressed to death or boiled in oil, with some societies
using crucifixion or even casting the guilty party into the sea in a sack as
25. Christopher Johnston, The Laws of Hammurabi and the Mosaic Code, THE JOHNS
HOPKINS U. CIRCULARS, June 1903, at 59 (noting the discovery of the Code of Hammurabi);
ENCYCLOPEDIA OF CRIME AND PUNISHMENT, supra note 24 ("The Code of Hammurabi of Babylon

[1795 BCE-1750 BCE] recognizes over two dozen capital crimes, creates punishments for
offenders, and introduces the law of retaliation, as in 'an eye for an eye, a tooth for a tooth."');
The Code of Hammurabi, YALE L. SCH. LILLIAN GOLDMAN L. LIBR., http://avalon.law.yale.edu/

ancient/hamfrane.asp (L. W. King trans. 2008).
26.

JAMES HITCHCOCK, HISTORY OF THE CATHOLIC CHURCH: FROM THE APOSTOLIC AGE TO

THE THIRD MILLENNIUM 278 (2012).
27.

JOHN HOSTETTLER, A HISTORY OF CRIMINAL JUSTICE IN ENGLAND AND WALES

196

(2009).
28. William Monter, Witch Trials in Continental Europe 1560-1660, in WITCHCRAFT AND
MAGIC IN EUROPE: THE PERIOD OF THE WITCH TRIALS 13 (Bengt Ankarloo et al. eds., 2002)

("Germany's leading expert has established a baseline figure of about 15,000 confirmed
witchcraft executions within contemporary Germany.").
29.

ROGER HOOD & CAROLYN HOYLE, THE DEATH PENALTY: A WORLDWIDE PERSPECTIVE

10 (5th ed. 2011).
30.

1 WORLD MONARCHIES AND DYNASTIES 295 (John Middleton ed., 2005) ("In the

sixteenth and seventeenth centuries, Germany and England used the Headman's Axe to execute
both royal and nonroyal individuals. In England, the Tower of London was the site of many
notable beheadings and was used for only the aristocracy."); ALFRED MARKS, TYBURN TREE: ITS
HISTORY AND ANNALS 19-20, 274 (1908) (listing various executions).
31. DAVID J. COX, CRIME IN ENGLAND 1688-1815, at 14 (2014).

32. Id. at 106-07, 180.
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the mode of execution. 3 3 "In China," one criminology text notes,
"convicted offenders were sometimes sawn in half or flayed while alive,
or suffered 'death by a thousand cuts."' 34
Before the modem era, ecclesiastical or royal courts, military
commanders or feudal lords often ordered executions on the basis of
religious texts, superstitions or bizarre rituals. 3 5 For example, in primitive
societies and medieval Europe, trial by ordeal-subjectinga person to a
life-threatening ordeal-was common.36 A person might be required to
hold a piece of red-hot iron, plunge an arm into boiling water, or be cast
into a river to see if he would drown or emerge unharmed; in some
locales, two suspects might be given lighted candles, with the person
whose candle flame died out first considered the guilty party.37 As one
source emphasizes: "Trials by ordeal were used by the churches as
substitutes for trials. In a trial by ordeal, the accused was subjected to
dangerous or painful tests in the belief that God would protect the
innocent, and the guilty would suffer agonies and die." 3 8 A history of the
Philippines recounts: "Whenever the court was in doubt as to who of the
accused persons was really guilty, trial by ordeal was resorted to. This
was especially true in criminal cases." 39
Oftentimes, authorities invoked specific passages from ancient
religious texts to justify death sentences. In Islamic states, Shari'alawpredicated on the Qur'an-was used to impose death sentences for
heresy, with adulterers-by tradition-stoned to death.4 0 Other
traditional punishments under Islamic law: beheadings with swords,
33. Hugo Bedau, GeneralInformation, in CAPITAL PUNISHMENT 20 (James A. McCafferty
ed., 2010); J.D. Fuss, ROMAN ANTIQUITIES 341 (1840).
34. Roger Hood, The Death Penalty: The Movement toward Worldwide Abolition, in
INTERNATIONAL HANDBOOK OF PENOLOGY AND CRIMINAL JUSTICE 163 (Shlomo Fiora Shoham et
al. eds., 2008).
35. JEFFREY BURTON RUSSELL, WITCHCRAFT IN THE MIDDLE AGES 150-51 (1972);
VICTORIA THOMPSON, DYING AND DEATH IN LATER ANGLO-SAXON ENGLAND 180-83 (2002); Alan

V. Murray, Urban Space in Crusade-PeriodJerusalem, in URBAN SPACE IN THE MIDDLE AGES
213 (Albrecht Classen ed., 2009); EDWARD MUIR, RITUAL IN EARLY MODERN EUROPE 116-17 (2d
ed. 2005).
36. TIMOTHY R. ASHLEY, THE BOOK OF NUMBERS 123 (1993).
37. TOM HEAD, ANCIENT MESOPOTAMIA 36-38 (2015); Franklin J. Dickman, Butler's
HoraeJuridicae,33 THE KNICKERBOCKER 96 (Feb. 1849); REBECCA RAMILO ONGSOTFO & REENA
R. ONGSOTro, PHILIPPINE HISTORY: MODULE-BASED LEARNING 37 (2003).
38.

SCOTT MIRE & CLIFF ROBERSON, VIOLENT CRIME: ITS CORRELATES AND CONCERNS 191

(2011).
39. GREGORIO F. ZAIDE, THE REPUBLIC OF THE PHILIPPINES 50 (1970); see LILIAN CHENWI,
TOWARDS THE ABOLITION OF THE DEATH PENALTY IN AFRICA: A HUMAN RIGHTS PERSPECTIVE 18

n.30 (2007).
40. THE ISLAMIC WORLD: PAST AND PRESENT 82-83 (John L. Esposito ed., 4th ed. 2004);
RUDOLPH PETERS, CRIME AND PUNISHMENT IN ISLAMIC LAW: THEORY AND PRACTICE FROM THE

SIXTEENTH TO THE TWENTY-FIRST CENTURY 3-4, 58, 60-61 (2005).
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death by drowning or impaling, or amputation of limbs.41 In
predominantly Judeo-Christian cultures, biblical passages-at least as
then interpreted-dictated such results, with executions constituting both
a civil and religious display of authority and state power. 4 2 Early English
and American indictments alleged that murders were committed "at the
instigation of the devil,"4 3 and religious leaders played central roles on
execution day, preaching to their congreations about sin and giving
While concepts such as
spiritual guidance to the condemned.
and the Italian
Montesquieu
by
proportionality-a notion popularized
philosopher and economist Cesare Beccaria-later emerged as a secular
rationale for death penalty opposition, in places like colonial America, it
was monarchical impulses and religious views that carried the day in
terms of then-existing government approaches to crime and punishment.
With the popularity of the eye-for-an-eye, tooth-for-a-tooth lex
talionis doctrine then at its apex, a Massachusetts criminal code from
1641 explicitly cited Old Testament verses as authority for death
sentences. 4 5 Thus, then-prevailing interpretations of Deuteronomy,
46
Exodus or Leviticus could send someone to his or her death. Genesis
9:6---"Whoso sheddeth man's blood, by man shall his blood be shed"47
was an especially popular verse often invoked to justify executions. As
one source notes:
In the seventeenth century the dominant principles of
punishment were said to be: 1. lex talionis is the highest
justice according to the Law of God; 2. the legislator
41. PETERS, supra note 40, at 36, 101-02; NISRINE ABIAD, SHARIA, MUSLIM STATES AND
INTERNATIONAL HUMAN RIGHTS TREATY OBLIGATIONS: A COMPARATIVE STUDY 26 (2008);
MITCHEL P. ROTH, AN EYE FOR AN EYE: A GLOBAL HISTORY OF CRIME AND PUNISHMENT 65-66,
70 (2014); JENNIFER LAWLER, ENCYCLOPEDIA OF THE BYZANTINE EMPIRE 248 (2004); THE
ISLAMIC SCHOLARLY TRADITION: STUDIES IN HISTORY, LAW, AND THOUGHT IN HONOR OF

PROFESSOR MICHAEL ALLAN COOK 328 (Asad Q. Ahmed et al. eds., 2011). Today in the Islamic
world, views about the death penalty are hardly monolithic. See, e.g., Ali A. Mazrui, Human
History as Divine Revelation: A Dialogue, in ISLAM IN TRANSITION: MUSLIM PERSPECTIVES 507-

12 (John J. Donohue & John L. Eposito eds., 2d ed. 2007).
42.

DALE S. RECINELLA, THE BIBLICAL TRUTH ABOUT AMERICA'S DEATH PENALTY 6, 9

(2004).
43. See generally MARKUS EDER, "AT THE INSTIGATION OF THE DEVIL": CAPITAL
PUNISHMENT AND THE ASSIZE IN THE EARLY MODERN ENGLAND, 1670-1730 (2013).
AND THE
RITES OF EXECUTION: CAPITAL PUNISHMENT
44. Louis P. MASUR,

TRANSFORMATION OF AMERICAN CULTURE, 1776-1865, at 40 (1989).
45.

ALEXIS

M. DURHAM

III,

CRISIS AND REFORM:

CURRENT

ISSUES

IN AMERICAN

PUNISHMENT 303 (1994).
46. Id. at 302-03; BRYAN F. LE BEAU, THE STORY OF THE SALEM WITCH TRIALS 33 (1998).
JOHN R. RICE, "IN THE BEGINNING...": A VERSE-BY-VERSE COMMENTARY ON THE BOOK
OF GENESIS, WITH DETAILED STUDIES ON CREATION vs. EVOLUTION, THE FLOOD, ETC. 232-33
(1975); SCOrr VOLLUM ET AL., THE DEATH PENALTY: CONSTITUTIONAL ISSUES, COMMENTARIES,
47.

AND CASE BRIEFS 2 (3d ed. 2015).
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should endeavor to frighten prospective criminals by the
most severe penalties; and 3. the legislator shall seek to
appease the Deity by the most severe penalties.4 8
"As late as 1734," that source recalls, "the Swedish Code, 'Sveriges
Rikes Lag', carried the death penalty for 68 offenses."4 9 "In its pure
formulation," it has been said of the life-for-life, hand-for-hand
philosophy so prevalent in the 1600s and 1700s, "the lex talionis, or law
of retaliation, requires that what was done to the victim be done to the
criminal."50 If a person was killed in a heinous manner, the perpetrator of
the crime could be expected to be killed in precisely the same manner.
Once a universally accepted punishment for murder and many other
crimes, the death penalty was often associated with political or religious
offenses, whether treason, adultery, blasphemy or idolatry. Political
rivals were executed, and legal codes were-across cultures-regularly
framed on the basis of the Bible or other religious texts. In the
Massachusetts Bay Colony, the following twelve crimes-eleven based
explicitly on Old Testament verses-were punishable by death under the
1641 legal code governing that locale: (1) adultery, (2) bestiality, (3)
blasphemy, (4) conspiracy and rebellion, (5) false witness in capital
cases, (6) idolatry, (7) manslaughter, (8) man stealing, (9) murder, (10)
poisoning, (11) sodomy, and (12) witchcraft.5 1 "If any man after [legal]
conviction shall have or worship any other god, but the lord god, he shall
be put to death," the first capital offense in that code, the Massachusetts
Body of Liberties, read.5 2 "Ifany man or [womani be a witch, . . . [t]hey
shall be put to death," the next section provided. 3 "If any person shall
Blaspheme the name of god, the father, [Son] or [Holy Ghost], with
direct, [express], presumptuous or high handed blasphem[y], or shall
curse god in the like manner," the third section bluntly declared, "he shall
be put to death." 54 The 1642 colonial code of Connecticut also had twelve
capital crimes, eleven based on scriptural passages.5 5

48. Finn Hornurn, The Executioner: His Role and Status in Scandinavian Society, in
SELECTED READINGS FOR INTRODUCTORY SOCIOLOGY 70 (Charles H. Ainsworth ed., 1972).

49. Id.
50. BARRY LATZER & DAVID MCCORD, DEATH PENALTY CASES: LEADING U.S. SUPREME
COURT CASES ON CAPITAL PUNISHMENT 15 (3d ed. 2011).
51. WILLIAM H. WHITMORE, A BIBLIOGRAPHICAL SKETCH OF THE LAWS OF THE
MASSACHUSETTS COLONY FROM 1630 TO 1686, at 63-64 (1890). This source reprints the 1641
"Body of Liberties," including the "Capitall Laws" of colonial Massachusetts set forth in that
compilation. Id. at 29, 54-55.

52. Id. at 54-55.
53. Id.
54. Id.
55. HENRY W. FARNAM, CHAPTERS IN THE HISTORY OF SOCIAL LEGISLATION IN THE UNITED
STATES TO 1860, at 15 (1938).
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In Europe, colonial America, and other societies, however, the death
penalty drew plenty of critics over time. Various early Buddhist and
Hindu rulers, in places like India, Japan, and Sri Lanka, forbade
executions during their reigns or for certain people, 5 6 with Japan ridding
itself of capital punishment for more than 300 years, from around 810 AD
to 1156 AD.5 7 In the Western world, the Quakers-led in England by
George Fox (1624-1691), the charismatic founder of the Religious
Society of Friends-also favored milder punishments.ss In the
seventeenth century, Quaker settlements in the New World thus had far
few capital crimes-at least until English authorities stepped in and
insisted that criminals be treated more harshly, as they then were in
England. "In the Royal Charter of South Jersey (1646)," notes one
scholar, "capital punishment was originally forbidden altogether, but the
prohibition ended in 1691 .59 King Charles II, after being restored to
England's throne in 1660, had granted the colony of Pennsylvania to its
founder, William Penn, in 1681.60 As a Quaker, Penn permitted the death
penalty only for murder and treason. 6 ' In his "Great Law of 1682,"
adultery, bigamy, incest, rape and sodomy were all non-capital offenses,
though in 1718, the year of Penn's death, the harsher English penal code
came to Pennsylvania.6 2

56.

DAVID T. JOHNSON

&

FRANKLIN E.

ZIMRING, THE NEXT FRONTIER:

NATIONAL

DEVELOPMENT, POLITICAL CHANGE, AND THE DEATH PENALTY IN ASIA 51 (2009) ("[Tlwo periods
of de facto abolition occurred in prefeudal Japan, and both were largely inspired by the teachings
of Buddhism, which had been introduced into the country in 538 C.E."); Book Reviews, 13 THE
MONIST 312, 313 (1903) (referencing "Hindu emperors who abolished capital punishment");
DONALD R. DAVIS, JR., THE SPIRIT OF HINDU LAW 131 (2010) ("Vardhamina's very long
discussion of the factors affecting punishment signals the profound importance of the realist
approach to penal law in Hindu jurisprudence. A few examples will provide the gist of such
factors. Certain people are categorically exempt from capital punishment, principally various
kinds of Brahmins but sometimes rulers as well."); see also id. at 141 ("[T]he Hindu view
congrues well with classic European formulations of the origins of and right to punish. Beccaria's
1764 treatise, for example, contends that punishment originates in the 'despotic spirit of every
man' and the 'universal principle of anarchy' and that the right to punish, therefore, protects the
law 'from the private usurpations of each individual."').
57. JoHN D. BESSLER, CRUEL AND UNUSUAL: THE AMERICAN DEATH PENALTY AND THE
FOUNDERS' EIGHTH AMENDMENT 45 (2012); MAI SATO, THE DEATH PENALTY IN JAPAN: WILL THE
PUBLIC TOLERATE ABOLITION? 21 (2014).
58. DAVID WHITTEN SMITH & ELIZABETH GERALDINE BURR, UNDERSTANDING

WORLD

RELIGIONS: A ROAD MAP FOR JUSTICE AND PEACE 128 (2d ed. 2015).
59.

ROBERT M. BOHM, DEATHQUEST: AN INTRODUCTION TO THE THEORY AND PRACTICE OF

CAPITAL PUNISHMENT IN THE UNITED STATES 1 (4th ed. 2012); see SMITH & BURR, supra note 58.
60.

SYDNEY G. FISHER, THE QUAKER COLONIES: A CHRONICLE OF THE PROPRIETORS OF THE

DELAWARE 1, 6, 9-10 (1919).

61. Id. at 14-15.
62.

AMERICAN LAW AND THE CONSTITUTIONAL ORDER: HISTORICAL PERSPECTIVES 55-56

(Lawrence M. Friedman & Harry N. Scheiber eds., enlarged ed. 1988); see FISHER, supranote 60,
at 81; JEREMY MERCER, WHEN THE GUILLOTINE FELL: THE BLOODY BEGINNING AND HORRIFYING
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II. THE ENLIGHTENMENT: MONTESQUIEU, VOLTAIRE AND BECCARIA,
AND BLACKSTONE, BENTHAM, ET AL.

During the Enlightenment, a period of intellectual awakening,
eighteenth-century jurists and political leaders began questioning the
death penalty's propriety, if not for all crimes, then at least for some. As
William Schabas-an expert on the death penalty's long history-notes
of that time period: "Montesquieu, for example, called for limitation of
the death penalty to murder, attempted murder, certain types of
manslaughter and some offences against property, although he did not
commit himself to full abolition." In The Spirit of the Laws (1748),
Montesquieu wrote that, in "moderate states ...
the head of even the
lowest citizen is esteemed . . . he is deprived of his life only when the

homeland itself attacks it; and when the homeland attacks his life, it gives
him every possible means of defending it." 64 "In moderate states,"
Montesquieu emphasized, "a good legislator will insist less on punishing
crimes than on preventing them; he will apply himself more to giving
mores than to inflicting punishments." 65 Montesquieu's book became a
worldwide sensation, inspiring its Euro ean and American readers and
changing the course of world history. 6 Among other things, James
Madison-in The Federalist No. 47--called "the celebrated"
Montesquieu "[t]he oracle who is always consulted and cited" on the
subject of the separation of powers. 67
In The Spirit ofthe Laws, Montesquieu wrote that "[p]enal laws must
be avoided in the matter of religion."6 8 He also worried aloud about "cruel
punishments," something the English and American colonists had
prohibited in their legal texts.69 The English Bill of Rights of 1689-the
predecessor of the U.S. Constitution's Eighth Amendment-prohibited
"cruel and unusual punishments," and the Massachusetts Body of
Liberties (1641) itself provided: "For bodilie punishments we allow
amongst us none that are inhumane, barbarous or cruel." 7 0 "In our time"
Montesquieu wrote, raising questions about the death penalty's efficacy,
"desertion has been very frequent; the death penalty has been established
END TO FRANCE'S RIVER OF BLOOD, 1791-1977, at 97 (2008).
63.

WILLIAl A. SCHABAS, THE ABOLITION OF THE DEATH PENALTY IN INTERNATIONAL LAW

4 (3d ed. 2002).
64.

CHARLES DE SECONDAT, BARON DE MONTESQUIEU, THE SPIRIT OF THE LAWS 75 (1748)

(Anne M. Cohler et al. trans. & eds., 1989) [hereinafter MONTESQUIEU].
65. Id. at 82.
66. See generally MONTESQUIEU AND His LEGACY (Rebecca E. Kingston ed., 2009).
67. THE FEDERALIST No. 47, at 323 (James Madison), available at http://press-

pubs.uchicago.edu/founders/documents/v lchI0sl4.html.
68. MONTESQUIEU, supra note 64, at 489.

69. Id. ("In a word, history teaches us well enough that the penal laws have never had any
effect other than destruction.").
70. BESSLER, supra note 57, at 94-95, 173-74.
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against deserters, yet desertion has not diminished." 7 1 In a section of his
book titled "On the justproportionbetween the penaltiesand the crime,"
Montesquieu further observed: "Among ourselves, it is a great ill that the
same penalty is inflicted on the highway robber and on the one who robs
and murders. For the public safety, it is evident that there must be some
difference in the penalties."7 2
Montesquieu, who lived in France at a time of intense religious-based
violence and atrocities, thus raised serious questions about the
administration of justice in his native land.7 3 As Montesquieu, seeking a
new approach, explained in another section of his book on "the nature of
penalties" and "their proportion": "It is the triumph of liberty when
criminal laws draw each penalty from the particular nature of the crime.
All arbitrariness ends; the penalty does not ensue from the legislator's
capriciousness but from the nature of the thing, and man does not do
violence to man." 74 Yet, while actively exploring alternatives to death
sentences, Montesquieu-a baron and the product of the 1700s-saw a
continued place for the death penalty, writing:
A citizen deserves death when he has violated security
so far as to take or to attempt to take a life. The death
penalty is the remedy, as it were, for a sick society. When
one violates security with respect to goods there can be
reasons for the penalty to be capital; but it would perhaps
be preferable, and it would be more natural, if the penalty
for crimes committed against the security of goods were
punished by the loss of goods.7 5
In the sixteenth and seventeenth centuries, severe bodily
punishments-both lethal and non-lethal-were a routine part of life,
though questions were starting to be raised as to their efficacy. The stocks
and the pillory were still in use, as were punishments such as ear cropping
and cutting out or boring a person's tongue. 76 As with devices of torture,

71. MONTESQUIEU, supra note 64, at 85.
72. Id. at 91.
73. Id.

74. Id. at 189.
75. Id. at 191.
76. JANE KAMENSKY, GOVERNING THE TONGUE: THE POLITICS OF SPEECH IN EARLY NEW
ENGLAND 251 (1997); FRANK CHALK & KURT JONASSOHN, THE HISTORY AND SOCIOLOGY OF
GENOCIDE: ANALYSES AND CASE STUDIES 6 (1990).
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such as the thumbscrew and the rack,7 7 whipping posts could also be
found in many places.
The prospect of major social change was in the air, but the traditions
surrounding punishments were deeply rooted and would take time to
uproot. "In the first third of the 1700s," Carl Ludwig von Bar writes of
"the old punishments by mutilation" in A History ofContinentalCriminal
Law, reflecting how corporal punishments remained a gruesome reality,
"cutting off the hand (in certain cases) is the only remaining punishment
of this character." 79 But as that source notes of executions themselves and
how the law, even then, was slowly evolving to reflect a skepticism of
barbaric punishments:
The numerous forms of death penalty were slow to be
repudiated. Eminent jurists, however, protested against
the indignities which in earlier times were often inflicted
upon the corpse of the offender; Carpzov relates that even
in his time the death penalty had in many cases been
supplanted by life imprisonment.80
77. JAMES HARVEY ROBINSON & CHARLES A. BEARD, OUTLINES OF EUROPEAN HISTORY,
PART II, at 34 (1912):

Among all the books advocating urgent reforms which appeared in the
eighteenth century none accomplished more than a little volume by the Italian
economist and jurist, Beccaria, which exposed with great clearness and vigor
the atrocities of the criminal law. The trials (even in England) were
scandalously unfair and the punishments incredibly cruel. The accused was
not ordinarily allowed any counsel and was required to give evidence against
himself. Indeed, it was common enough to use torture to force a confession
from him.. . . After a criminal had been convicted he might be tortured by the
rack, thumbscrews, applying fire to different parts of his body, or in other
ways, to induce him to reveal the names of his accomplices. The death penalty
was established for a great variety of offenses besides murder ....
78.

REG HAMILTON, COLONY, STRANGE ORIGINS OF ONE OF THE EARLIEST MODERN

DEMOCRACIES 107 (2010) ("Punishment was a public spectacle, designed to teach good conduct.
The pillory, stocks, a whipping post, and cage, stood in the market place until about 1830. A man
might be punished by a whipping, for example, for stealing a rabbit."); J. LEWIS PEYTON, HISTORY
OF AUGUSTA COUNTY, VIRGINIA 55 (1882) ("The ancient laws of Virginia declared that the court

in every county shall cause to be set up near the court-house a pillory, pair of stocks, a whippingpost and a ducking-stool, in such place as they shall think convenient .... ); P. H. DITCHFIELD,
VANISHING ENGLAND 218 (2014) ("The stocks, pillory, and whipping-post were three different
implements of punishment, but, as was the case at Wallingford, Berkshire, they were sometimes
allied and combined. The stocks secured the feet, the pillory 'held in durance vile' the head and
the hands, while the whipping-post imprisoned the hands only by clamps on the sides of the
post.").
79.

CARL LUDWIG VON BAR, A HISTORY OF CONTINENTAL CRIMINAL LAW 238 (John H.

Wigmore ed., Thomas S. Bell trans., 1916).
80. Id. at 239.
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Much change, in fact, took place from the sixteenth and seventeenth
centuries to the end of the eighteenth century. The latter century brought
much soul searching about the treatment of suspects and criminals, the
death penalty's morality, and horrific methods of execution. But the
"divine right of kings" and the Ten Commandments-the laws of
Moses-were still first and foremost on the minds of sixteenth- and
seventeenth-century monarchs, as well as jurists and lawmakers like
Benedict Carpzov (1595-1666).8 A prominent Saxon lawyer, professor
at Leipzig, and privy councilor, Carpzov thus wrote about the criminal
law at a time when interpretations of religious texts determined penal
practices and when witches were still being tortured and executed.
81. See generally TANYA KEVORKiAN, BAROQUE PIETY: RELIGION, SOCIETY, AND MUSIC IN
LEIPZIG, 1650-1750 (2007); see also I JEFFREY IAN ROSS, ED., RELIGION AND VIOLENCE: AN
ENCYCLOPEDIA OF FAITH AND CONFLICT FROM ANTIQUITY TO THE PRESENT 249 (2011):
[T]he sixteenth and seventeenth centuries represent a kind of climax of
penal harshness. In England, under the reign of Henry VIIl, who remained in
power for thirty-seven years, 72,000 people were sentenced to death. In
Germany, the criminal jurist Carpzov reports in his Practica criminalis
saxonica (1635) that he imposed more than 20,000 death sentences within
forty-five years. In the seventeenth century, trials followed by execution dealt
with prosecuting witches and sorcerers, thereby extending the medieval
criminal practice. The seventeenth century saw a gradual and steady process
toward a more restricted use of capital punishment.
82. KEVORKLAN, supra note 81, at 116 ("Benedict Carpzov's other major work, for which
he is best known, was the criminal-law compendium Practica Nova Imperialis Saxonica Rerum
Criminalium. First published in 1635 and reprinted fourteen times to 1758, the PracticaNova
became the standard work of criminal law in Saxony and throughout much of the Holy Roman
Empire. It resembled the JurisprudentiaEcclesiastica in its organization and empirical focus.
Carpzov extensively applied the precepts of Christian natural law. He organized the two main
books of the PracticaNova thematically around the Ten Commandments and referred extensively
to Scripture."); id. ("Many of the crimes discussed in the PracticaNova themselves had a religious
dimension. They included witchcraft, which fell under the category of heresy and was not an
abstract issue at the time."). Compare id. ("Contrary to legend, Carpzov did not sentence 20,000
or even 300 women to death as witches while he was a Juror's Courtjudge. From 1661 he actually
worked against the implementation of death sentences in Saxony. However, the trial and torture
of suspects of witchcraft in Leipzig and elsewhere followed the guidelines of the PracticaNova.
The torture was harsh: in the 1650s at least two women died under it, and another did as late as
1699."), and SERGE DAUCHY ET AL. EDS., THE FORMATION AND TRANSMISSION OF WESTERN LEGAL
CULTURE: 150 BOOKS THAT MADE THE LAW IN THE AGE OF PRINTING 188-89 (2016) ("Carpzov's
active role in the gruesome German witch trials of the early 17th century has often been
exaggerated. As a judge, he is known to have been involved in two such trials. It is altogether
another thing how his scholarly writings contributed to establish a legal framework, which then
helped carry out witch trials as well.... Carpzov's conception of criminal punishment relied on
a Lutheran-theocratic understanding of law: it was the responsibility of the prince to punish for
serious crimes lest wrath of God fall upon his realm."), with 3 CHARLES ANNANDALE, ED., THE
POPULAR ENCYCLOPEDIA; OR, CONVERSATIONS LEXICON 132 (rev. ed. 1883) (noting that Benedict
Carpzov "is justly censured for the severity and cruelty of his proceedings" and that "[hie is said
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Having read the Bible cover to cover fifty-three times, Carpzov
"regarded the Mosaic law"--the jus divinum set out in the Old
Testament-as "having precedence over the law of the land." 8 3 "From
the philosophical viewpoint," Carl Ludwig von Bar notes, "attacks were
made upon capital punishment as early as Carpzov." 84 Sixteenth-century
executioners still wielded axes and swords, but they also set fires for
burnings at the stake.
Whereas a 1582 Saxon criminal ordinance
required that heretics "must suffer capital punishment by fire," Carpzov
considered "capital punishment by the sword sufficient." In an era when
sodomy and bestiality were capital crimes, and when animals were
sometimes put on trial and executed, Carpzov declared in his Practica
Nova Rerum Criminalium (1635): "if for any cause the sodomite shall be
punished only with the sword, then the beast participant of his crime shall
not be burned, but shall be struck dead and buried by the knacker or fieldmaster (Caviller oder Feldmeister)."8 7 "The bugger"-as one legal
history states-was also "bound to compensate the owner for the loss of
the animal." 8 8
The eighteenth century-and the products of the Enlightenment in
particular-brought big changes to societal views about criminal justice.
And those changes included new attitudes around the globe toward
corporal and capital punishments. As regards the death penalty and
torture, Voltaire-the celebrated writer, still famed for the French satire,
Candide (1759) -drew tremendous public attention to both issues
through his advocacy following the breaking on the wheel of Jean Calas,
to have signed the death-warrants of not fewer than 20,000 persons").
83. LUDWIG VON BAR, supra note 79, at 236 n.9; see also Jus DiviNUM REGIMINIS
ECCLESIASTICI: OR, THE DivINE RIGHT OF CHURCH-GOVERNMENT, ASSERTED AND EVIDENCED BY
THE HOLY SCRIPTURES 5 (1654) (discussing the jus divinum concept).
84. LUDWIG VON BAR, supra note 79, at 239 n.12.
85.

See AUGUSTE DEMMIN, AN ILLUSTRATED HISTORY OF ARMS AND ARMOUR: FROM THE

EARLIEST PERIOD TO THE PRESENT TIME 442, 579-80 (C. C. Black trans., 1877); see PAUL
FRIEDLAND, SEEING JUSTICE DONE: THE AGE OF SPECTACULAR CAPITAL PUNISHMENT IN FRANCE

84 (2012) (describing forms of punishment executed in French history, including burnings at the
stake); see generally W. J. Bernhard Smith, Proceedings at Meetings of the Archaeological
Institute, 20 ARCHAEOLOGICAL J. 78 (1863) (describing a German executioner's sword).
86. 10 JOHANNES JANSSEN, HISTORY OF THE GERMAN PEOPLE AT THE CLOSE OF THE MIDDLE

AGES 226-27 (A. M. Christie trans., 1906); Ludwig VON BAR, supra note 79, at 236, 238-39; 5
THE ENCYC. BRITANNICA: A DICTIONARY OF ARTS, SCIENCES, AND GENERAL LITERATURE 133 (9th
ed. 1890).
87.

E. P. EVANS, THE CRIMINAL PROSECUTION AND CAPITAL PUNISHMENT OF ANIMALs 151

(1906); ENCYC. BRITANNICA, supra note 86.
88. EVANS, supra note 87; see also ROBERT GARNER, ANIMALS, POLITICS AND MORALITY

83 (2d ed. 2004) ("In Europe during the Middle Ages, as a result of the widespread Christian
belief that, although they had no souls, animals could be possessed by evil spirits, it was common
for them to be put on trial and sometimes even executed for 'crimes' supposedly committed whilst

possessed.") (citation omitted).
89. See VOLTAIRE, CANDIDE, OUL'OPTIMISME [CANDIDE, OR THE OPTIMIST] (1759).
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a Huguenot cloth merchant whose execution caused Voltaire to lead a
campaign for religious tolerance and the reform of the French criminal
code.90 Jean Calas' eldest son had been found hanging in his father's
textile shop in Toulouse, and Calas-a Protestant-was ultimately
arrested and charged with murdering his son to supposedly prevent his
son's conversion to Catholicism. 9 1 Jean Calas first attributed the crime to
an intruder but then insisted his son had committed suicide, an act then a
crime that would, in fact, have led to the mutilation of his son's body
because the son had taken his own life.9 2 After being condemned to death
by Toulouse's Parlement on March 9, 1762, Calas was publicly broken
on the wheel, strangled, and then had his body burned to ashes the
following day. 93 Voltaire, who became interested in the case, tirelessly
and successfully coordinated a posthumous campaign to exonerate Jean
Calas, leading to a reversal of Calas' conviction on March 9, 1765,
94
though it was, of course, far too late to do Calas himself any good.
Cesare Beccaria, an Italian aristocrat from Milan, became the first
Enlightenment thinker 9 5 to make a comprehensive case for the death
penalty's abolition when, at age 26, he anonymously published his
landmark treatise, Dei delitti e delle pene (On Crimes and Punishments)
(1764).96 Educated in Parma and at the University of Pavia, where he
90. Jean Calas, ENCYC. BRITANNICA, https://www.britannica.com/biography/Jean-Calas

(last visited Oct. 16, 2017).
91.

Id.

92. Id.
93. Id.
94. Id.
95.

See ANDREW

HAMMEL,

ENDING THE DEATH PENALTY: THE EUROPEAN EXPERIENCE IN

GLOBAL PERSPECTIVE 7 (2010) ("In 1765, the Austrian jurist Joseph von Sonnenfels critiqued
capital punishment as 'contrary to the purposes of punishment' and called for its use only when
other means of 'defending common security' were insufficient. However, the first coherent,
comprehensive and sustained argument against the state's right to kill was made by Cesare
Beccaria, a 26-year-old Italian nobleman, in his 1764 book On Crimes and Punishments.")
(citations omitted); Prof. (Dr) Faizan Mustafa & Yogesh Pratap Singh, Abolition of Death Penalty
& FailureofRarest ofRare Doctrine in India, in INTERNATIONAL SEMINAR ON RELEVANCE OF THE
CRIME IN MODERN AGE
IN CONTROLLING AND COMBATING
PENAL CODE
(COMMEMORATING THE HUNDRED FIFTIETH ANNIVERSARY OF THE INDIAN PENAL CODE, 1860), 12
INDIAN

(Dec. 14-15, 2010), http://www.rmlnlu.ac.in/pdf/international-souvenir.pdf("The abolition
movement can doubtless point to ancient precursors and, in that connection, one should not forget
the activity of George Fox in the 17th Century. But, it was with the publication of the treatise
'Crimes and Punishment' by Cesare Beccaria some two hundred fifty years ago that the movement

brilliantly asserted itself.").
96.

See CESARE BECCARIA, DEI DELITiI E DELLE PENE [ON CRIMES AND PUNISHMENTS]

(1764). Notably, some thinkers did question the death penalty's efficacy prior to Beccaria. E.g.,
BESSLER, supra note 57, at 43-44 (listing some early religious leaders); DENIS MACK SMITH, A
HISTORY OF SICILY: MODERN SICILY AFTER 1713, at 303 (1968) ("Tommaso Natale was strongly
influenced by the Neapolitan reforming intellectuals; his book on the efficacity of punishments,
published in 1759, questioned both the death penalty and the use of torture as a method of

16

UNIVERSITY OF FLORIDA JOURNAL OFLAW & PUBLIC POLICY

[Vol. 29

studied law, Beccaria was a member of the Academy of Fists, an informal
Milanese society made up of leading intellectuals of his day. In Dei delitti
e delle pene, a product of that association and a title first translated into
English in 1767 as On Crimes and Punishments, Beccaria argued for
proportion between crimes and punishments. 97 Although Beccaria's book
piggybacked off of many of the ideas in Montesquieu's The Spirit of the
Laws, it was extremely novel in that it argued for the death penalty's
abolition. The publication of Dei delitti e delle pene, quickly banned by
the Catholic church and the Paris Parlement, is-because of that factsaid to be "[t]he beginning of the modem saga of reform and abolition." 98
Simultaneously railing against torture, Beccaria's book-at first
published anonymously in Tuscany because of Beccaria's well-founded
fear of persecution by the Inquisition 99-forthrightly asked: "Is death
investigation."); PETRA SCHMIDT, CAPITAL PUNISHMENT IN JAPAN 87 (2002) ("In 1516 Thomas

More ('Utopia') for the first time expressed opposition to the death penalty on religious
grounds."); id. ("The ideas of enlightenment provided the incentive for a discussion, ignited by
Italian criminal jurist Beccaria. His treatise for the first time brought the issue of capital
punishment into the eye of a wider public. At around the same time, Tomaso Natale from Palermo,

influenced by the thoughts of French enlightenment, also protested against autocratic procedure,
the death penalty and torture, and demanded a more humane criminal law."); id. at 87-88 n.2 (As

translated, Tomaso Natale reportedly wrote as follows: "The prevention and extinction of crimes
by capital punishment is insufficient . .. Capital punishment is equally painful for third parties,
and more than fear, it causes curiosity. Compassionate persons might be deterred for a while, but
they are mostly the parents, friends and acquaintances of the convict. Even if the death penalty
should have a deterrent effect, it is merely superficial and not sufficient to prevent violent crime
until a distant future." (citing L. Glnther, Thomaso Natale, Marchese di Monterosato, ein in
Deutschland vergessener Vorldufer Beccarias (Thomaso Natale, Marchese di Monterosato, a
Predecessor of Beccaria's, Forgotten in Germany), in 48 ARCHIV FOR STRAFRECHT UND
STRAFPROZEB (1901))); see also W. D. Morrison, New Books, in MIND: A QUARTERLY REVIEW OF
PSYCHOLOGY AND PHILOSOPHY 296 (G. F. Stout ed., 1904) ("Giuseppe Cimbali is a well-known

professor of law in the University of Rome, and the present volume is a collection of essays which
he has contributed during the last ten years to Italian Reviews.. . . An article of special interest is
the essay on Tommaso Natale as a precursor of Beccaria: in this essay Prof. Cimbali shows that
many of the most characteristic thoughts of Beccaria were anticipated by his little-known
compatriot Natale."); ALLISON P. COUDERT, THE IMPACT OF THE KABBALAH IN THE SEVENTEENTH
CENTURY: THE LIFE AND THOUGHT OF FRANCIS MERCURY VAN HELMON (1614-1698) xiv (1999)
("Octavius Pisani's Lycurgus Italicus, a remarkably progressive book on penal
reform, ... anticipated Beccaria's suggestions a century later."). Lycrugus Italicus was published
in Latin in 1666. BENJAMIN FURLY, BIBLIOTHECA FURLIANA, SIVE CATALOGUS LIBRORUM
[FURLIANA LIBRARY, OR CATALOG OF BOOKS] 207 (1714).
97. See BECCARIA, supra note 96.
98. JONATHAN I. ISRAEL, DEMOCRATIC ENLIGHTENMENT: PHILOSOPHY, REVOLUTION, AND
HUMAN RIGHTS 1750-1790, at 339 (2011); THE POLITICS OF THE DEATH PENALTY IN COUNTRIES
IN TRANSITION 219 (Madoka Futamura & Nadia Bernaz eds., 2014).
99. See ENCYCLOPEDIA OF THE ENLIGHTENMENT 76 (Michel Delon ed., 2001) ("The Italian

jurist Cesare Bonesana Beccaria had reason to complain about Cevallos, insofar as the latter's
Analisis del libro intitulado 'Delitos y penas' (Analysis of the Book Entitled 'Crimes and
Punishments') contributed to the condemnation [of] Beccaria's book by the Inquisition in 1777.").
In those days, anonymous publications were quite common. HANNS GROSS, ROME IN THE AGE OF
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really a useful or necessary punishment for the security or good order of
society?" "It seems absurd to me," he wrote, "that the laws, which are the
expression of the public will, and which execrate and punish homicide
should themselves commit one, and that to deter citizens from murder
they should order a public murder."10 0 In the place of executions,
Beccaria favored "penal servitude" by stating:

'

[I]f I can demonstrate that the death penalty is neither
useful nor necessary, I will have won the cause of
humanity.. . . For a punishment to be just, it must have
only that degree of intensity that suffices to deter men
from crime. Now, there is no one who, upon reflection,
would choose the total and permanent loss of his own
liberty, no matter how advantageous a crime might be:
therefore, the intensity of perpetual penal servitude,
substituted for the death penalty, has all that is necessary
to deter even the most determined mind.' 0
Beccaria's book brought the Italian thinker considerable celebrity and
fame. Translated into French, English, German and Russian, as well as
Dutch, Greek, Polish, Spanish, Portuguese, Swedish and an array of other
languages,1 0 2 Beccaria's book sparked a worldwide debate about capital
punishment and the Ancien Rigime's practices.103 "An international bestseller," historian Jonathan Israel notes of On Crimes and Punishments,
the book was read by leading thinkers, including Jean le Rond d'Alembert
(1717-1783), Anne-Robert Jacques Turgot (1727-1781), Philip Mazzei
(1730-1816), and David Hume (1711-1776).104
ENLIGHTENMENT: THE POST-TRIDENTINE SYNDROME AND THE ANCIEN REGIME 218 (1990) ("Only

in the fifth edition of 1766 did Beccaria shed his anonymity, but before its publication the work
had been put in toto on the Index, without making allowance for any expurgations.").
100.

CESARE BECCARIA, ON CRIMES AND PUNISHMENTS AND OTHER WRITINGS 26, 55 (Aaron

Thomas ed. & trans., Jeremy Parzen trans., 2009).
101. Id. at 52-53; see BESSLER, supra note 57, at 31-32, 37-38 (citations omitted).
102.

D. CAULFEILD HERON, AN INTRODUCTION TO THE HISTORY OF JURISPRUDENCE 603

(1860) ("[T]he Treatise of Beccaria on Crimes and Punishments was translated into twenty-two
different languages, and innumerable editions. . . .").
JOHN D. BESSLER, THE BIRTH OF AMERICAN LAW: AN ITALIAN PHILOSOPHER AND THE
AMERICAN REVOLUTION 431 (2014); PETER D'EPIRO & MARY DESMOND PINKOWISH,
SPREZZATURA: 50 WAYS ITALIAN GENIUS SHAPED THE WORLD 274 (2001); MARTIN VAN CREVELD,
THE RISE AND DECLINE OF THE STATE 168 (1999); BRUCE MERRY, ENCYCLOPEDIA OF MODERN
103.

GREEK LITERATURE 236 (2004);

LINEIDE DO LAGO SALVADOR MOSCA (ORG.), DISCURSO,

ARGUMENTAQAO E PRODUCAO DE SENTIDO 99-100 (2006) (noting Portuguese translations of
Beccaria's book); see CESARE BECCARIA, Dos DELITOS E DAS PENAS (Ridendo Castigat Mores

trans., 2015).
104. ISRAEL, supra note 98, at 339, 1031, 1046, 1063; GIOVANNI SCHIAVO, THE ITALIANS IN
AMERICA BEFORE THE REVOLUTION 134 (1976); see EMILIANA PASCA NOETHER, THE AMERICAN

CONSTITUTION AS A SYMBOL AND REALITY FOR ITALY xi n.5, 28,

56 (1989)

("Cesare
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After reading Dei delitti e delle pene, the French philosophes invited
Beccaria to come to Paris, then toasted him for his literary
achievement.1 0 5 Catherine II-the Russian empress who greatly admired
the writings of both Montesquieu and Beccaria-even asked Beccaria to
come to her domain to help modernize Russia's laws, an offer Beccaria
carefully considered before deciding to stay in Milan where he'd been
offered an academic position teaching economics. 10 6 Voltaire, the famed
writer, effusively praised On Crimes and Punishments, writing a
commentary on it and calling Beccaria "a brother" and "a beneficent
genius whose excellent book has educated Europe."' 0 7 Inspired by
Beccaria's utilitarian approach, Voltaire concluded: "It hath long since
been observed, that a man after he is hanged is good for nothing, and that
punishments invented for the good of society ought to be useful to
society."' 0 8 Striking a very Beccarian chord, Voltaire observed: "It is
evident, that a score of stout robbers condemned for life to some public
work would serve the state in their punishment and that hanging them is
a benefit to nobody but the executioner." 0 9 European monarchs such as
Frederick II of Prussia also took notice of Beccaria's book.110
In the eighteenth century, the notion of punishing murderers and nonhomicidal offenders in the same fashion-that is, with death-drew many
stalwart opponents. As one source on the German Enlightenment reports:
"In six volumes entitled Mosaic Law published from 1770 to 1775,
Beccaria's ...

Dei delitti e delle pene played an important role in the reform of legal codes in the

various states."); id. at 28 ("The seminal period for a new jurisprudence falls between 1764, the
publication of Beccaria's Essay, and 1783, the conclusion of the war with England."); id. at 56
("Mazzei paraphrased here a passage from Cesare Beccaria's essay Upon Crimes and
Punishments which agreed with Rousseau's notion that submission to the law constituted the
major condition for freedom."); MARGHERITA MARCHIONE, PHILIP MAZZEI: WORLD CITIZEN
(JEFFERSON'S "ZEALOUS WHIG") 15 (1994) ("Shortly after his arrival, Mazzei asked his friend

Giovanni Fabbroni to send additional books of all kinds, such as translations ofTacitus, Euripides,
Virgil; works by Vasari and others, and two copies of Cesare Beccaria's Dei delitti e delle pene.
Undoubtedly, this last work (On Crimes and Punishments) was the subject of many discussions

between Mazzei and Jefferson, who was drafting the Virginia Constitution."); id. at 24 ("Mazzei
did not approve of such harsh justice. In fact, years later in England he hailed Cesare Beccaria's
treatise on crime and punishment and brought copies of it with him to Virginia.").
105.

JOHN HOSTETTLER, CESARE BECCARIA: THE GENIUS OF 'ON CRIMES AND PUNISHMENTS'

31 (2011).
106. Id. at 57; HANS GORAN FRANCK, THE BARBARIC PUNISHMENT: ABOLISHING THE DEATH
PENALTY 49 (William A. Schabas ed., 2003); see also JOHN ROBERTSON, THE ENLIGHTENMENT: A

VERY SHORT INTRODUCTION 110 (2015) ("In Lombardy, Beccaria followed the publication of his
work On Crimes and Punishments (1764) by lecturing on political economy, and subsequently
served as an official of the Austrian government, as did the economist Pietro Verri.").
107. BESSLER, supra note 103, at 146.

108. Id.
109. JANET SEMPLE, BENTHAM'S PRISON: A STUDY OF THE PANOPTICON PENITENTIARY 63

(1993).
110.

BESSLER, supra note 57, at 33, 39.
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Johann David Michaelis argued that Old Testament law was not an
appropriate model for European legislators.""' "In two volumes in 1774
and 1775," that source emphasizes, Michaelis-a German scholar and
professor at G6ttingen-"worked his way through the Decalogue,
comparing the Mosaic penal law with modem legal practice at every step
in an effort to show that ancient Israelite law was unsuitable for modem
Europe."ll 2 Michaelis opposed the death penalty for theft, and many of
Michaelis's proposals for penal reform "echoed the famous treatise" that
had been written by Cesare Beccaria. 113 "More than ten years before
Beccaria published On Crimes and Punishments (1764)," author Michael
Carhart explains, "Samuel Johnson wrote that 'to equate robbery with
murder is to reduce murder to robbery,' commenting that 'the frequency
of capital punishment rarely hinders the commission of a crime.'
European societies-already skeptical of brutal executions for crimes
5
such as theft-were thus primed to receive "Beccaria's little volume.""

Throughout Europe, Beccaria's disciples could be found everywhere,
and they were often in high places. 11 6 Karl Ferdinand Hommel (17221781), a professor in Leipzig wrote about Beccaria's treatise in a German
translation, earning him the "German Beccaria" moniker, and he thought
that the death penalty should be retained only for treason, murder, arson
and certain robberies.1 7 Hommel's "unbounded admiration for
Beccaria," historian Marcello Maestro has written, "is shown by the title
he gave to his edition of the treatise: The Immortal Work of the Marquis
Beccaria on Crimes and Punishments.""8 As historian Richard Evans
writes in Rituals of Retribution: CapitalPunishment in Germany, 16001987: "Ludwig Eugen of Wilrttemberg, brother and heir-apparent of the
reigning Duke, wrote to Beccaria early in 1766 assuring him that he
would do all in his power to ensure the adoption of his ideas in his

111. MICHAEL C. CARHART, THE SCIENCE OF CULTURE IN ENLIGHTENMENT GERMANY 45-46

(2007).
Id. at 51; DAVID BRION DAVIS, FROM HOMICIDE TO SLAVERY: STUDIES IN AMERICAN
CULTURE 30 n.43 (1986); ISABEL V. HULL, SEXUALITY, STATE, AND CIVIL SOCIETY IN GERMANY,
112.

1700-1815, at 139 n.114 (1997).
113. CARHART, supra note 11l, at 52.
114. Id.
115. Id.; see also id. at 291 ("Michaelis offered reasoned and gentle arguments, perhaps

derived from Beccaria, as he worked his way through the Mosaic law.").
116. See JEAN CARPENTIER, THE EMERGENCE OF HUMAN RIGHTS IN EUROPE: AN ANTHOLOGY

87 (2001).
117. Otto Ulbricht, The Debate About Capital Punishment and Skepticism in Late
Enlightenment Germany, in THE SKEPTICAL TRADITION AROUND 1800: SKEPTICISM IN
PHILOSOPHY, SCIENCE, AND SOCIETY 316, 335 (Johan van der Zande & Richard H. Popkin eds.,

1998).
118.

(1973).
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realm."' 1 9 Eugen would later rule Witrttemberg, then a duchy bordering
Bavaria, from 1793 to 1795.120
As Richard Evans described Beccaria's reach into the most elite of
circles: "Friedrich II of Prussia read Beccaria's work and wrote to
Voltaire that he considered it the last word on penal policy."l 2 1 In fact,
Prussia's powerful and long-reigning king, Frederick 11 (1712-1786),
also known as Frederick the Great, began work on a new criminal code
for his realm in the late 1770s that was-as one source put it"consciously modeled on Beccaria's writings."l22 As Frederick II
observed: "Beccaria has left nothing to glean after him; we need only to
follow what he has so wisely indicated." 23 Frederick II ruled Prussia
from 1740 until his death in 1786, but a 1794 law code-one that
restricted but that did not entirely abolish the death penalty-was partly
the product of his efforts.124 In 1794, Prussia became the first Germanic
state to do away with capital punishment for sodomy, death sentences
being replaced with flogging and imprisonment.1 2 5
On Crimes and Punishments-as other sources make clear, taking
note of Europe's eighteenth-century "enlightened despots"-became a
"turning point" and "led to reforms in the criminal-justice systems of
many European countries."l 2 6 Beccaria's book stimulated the abolition of
torture in Denmark (1771) and Austria (1776) and a prohibition on
torturing those not yet convicted of crimes in Spain (1775).127 Likewise,
in 1777, Sweden's monarch, King Gustav III, sent a letter to all appeals
courts in the country decreeing that no death sentences were to be carried
out without his approval.1 2 8 That same year, he also submitted a bill to
119.

RICHARD J. EVANS, RITUALS OF RETRIBUTION: CAPITAL PUNISHMENT IN GERMANY,

1600-1987, at 133 (1996).
120. TERRY PINKARD, HEGEL: A BIOGRAPHY 72 (2000).
121. EVANS,supra note 119.
122. CLAYTON E. CRAMER, FOR THE DEFENSE OF THEMSELVES AND THE STATE: THE ORIGINAL
INTENT AND JUDICIAL INTERPRETATION OF THE RIGHT TO KEEP AND BEAR ARMS 28 (1994); SAMUEL
WALKER, POPULAR JUSTICE: A HISTORY OF AMERICAN CRIMINAL JUSTICE 40 (1980).

123.

WALKER, supra note 122.

124.

2 THOMAS F. X. NOBLE ET AL., WESTERN CIVILIZATION: BEYOND BOUNDARIES 567 (5th

ed. 2008); CRAMER, supra note 122.
125. BRENT L. PICKETr, HISTORICAL DICTIONARY OF HOMOSEXUALITY 78 (2009); see V. A.
C. GATRELL, THE HANGING TREE: EXECUTION AND THE ENGLISH PEOPLE 1770-1868, at 8 (1994)

("The Prussian code had restricted capital punishment as early as 1743, and after 1794 only
murderers were executed."); WHO'S WHO IN GAY & LESBIAN HISTORY: FROM ANTIQUITY TO

WORLD WAR 11 320 (Robert Aldrich & Garry Wotherspoon eds., 2d ed. 2002) ("Until 1794 a
Prussian Code dictated that those found guilty of 'unnatural acts' were to be burned at the
stake... .").
126. 2 LAWRENCE S. CUNNINGHAM ET AL., CULTURE AND VALUES: A SURVEY OF THE
HUMANITIES 663 (9th ed. 2016).
127. CALVIN J. LARSON & GERALD R. GARRETr, CRIME, JUSTICE, AND SOCIETY 180 (2d ed.

1996).
128.

FRANCK, supra note 106, at 50.
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the Swedish Parliament to curtail the death penalty.129 As one source
notes:
It is well documented that the young Crown Prince
later King Gustav III (1746-92) read Beccaria, probably in
a French translation, and that Beccaria's ideas strongly
influenced him in his decision to abolish torture, and at his
coronation, to issue a decree on pardon (1772). The King
declared all types of torment unlawful. He tried in vain to
abolish the death penalty but succeeded in restricting the
number of capital offences and the amount of
executions.13 0
The writings of Beccaria and his many disciples led to a seismic shift
in Scandinavian law. One source describes it this way:
[B]y the 1760s enlightened reforms had come on thick
and fast in Denmark-Norway, affecting matters
administrative, judicial, economic, and penal. As in the
rest of Europe, Beccaria's famous treatise on crimes and
punishment set off a lively debate about reforming the
penal codes. A new general law on murder introduced by
Danish crown in 1767 was plainly based on Beccaria. This
statute was part of a flurry of other crown initiatives,
which in hindsight appeared to be the first of three short
but vigorous bouts of legal, institutional, and cultural
reform. While Copenhagen University's theologians
considered the death penalty both proper and mandatory
in all cases of murder (since this penalty was biblically
prescribed), key reformers urged the need to adapt
129. Id.
130. Alver Nelson, Beccaria - Just Desert - Human Rights, in CESARE BECCARIA AND
MODERN CRIMINAL POLICY 271 (Camilla Filippi ed., 1990); see also Ditlev Tamm, Punishment
in the Scandinavian Countries Since the 18th Century, in LA PEINE - PUNISHMENT 34 (1989)

("During the late decades of the 18th century, King Gustaf Ill (1771-1792) worked for a reform
of the penal law in Sweden. He was influenced by the ideas of the enlightenment and openly stated
that punishment had other purposes than revenge. Inspired by the writings of Beccaria and the
rational arguments against capital punishment, the king proposed restrictions in the use of death
sentences."); JOHN BOLi, NEW CITIZENS FOR A NEW SOCIETY: THE INSTITUTIONAL ORIGINS OF

MASS SCHOOLING IN SWEDEN 98 (1989) ("Gustav Ill was also able to abolish the death penalty
for a number of offenses: rape, dual adultery, fourth-conviction theft, and bigamy. Although the
death penalty remained on the books for many crimes (68 in all at this time), all death sentences
were subject to review by the king, and by the end of the 1780s actual execution of convicted
criminals was quite rare.") (citations omitted). Compare T. K. DERRY, A HISTORY OF
SCANDINAVIA: NORWAY, SWEDEN, DENMARK, FINLAND AND ICELAND 186 (1979) (noting that

Gustav Ill was "a king who admired the writings of Beccaria"), with Tamm, supra, at 35 ("When
Gustaf III was murdered (1792) this rational and humanitarian reform period ended .... .").
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penalties to both the nature and social circumstances of
crimes. The Danish law of 1767 marked the point in
Scandinavian legal history when automatically imposing
the death penalty in murder cases, as stipulated under
earlier customary law and then the Code Danoise of 1683,
formally ended.

The Danish decree of 1767 only applied to "melancholy and other
dismal persons" who murdered "for the exclusive purpose of losing their
lives."' 2 Under that decree, suicidal murderers who killed (but who did
not die during the commission of their crimes) would be branded,
publicly whipped annually, and be imprisoned for life to perform "the
most strenuous and demeaning work."'13 "The decree of 1767," historian
Tyge Krogh writes, "was epochal in a Lutheran context, with its public
break with the mandatory and divinely ordained death penalty for murder,
and indeed it represented a landmark throughout Europe in prescribing a
penalty other than the death sentence for premeditated murder." 34 In fact,
the Danish law of 1767 was-as historian Ditlev Tamm writes in La
peine-"the first example of the non-use of the death penalty in cases of
murder." 1 3 5

The Danish decree was drafted by Henrik Stampe (1713-1789), a
Danish legal advisor, in 1757.136 Drafted well before the publication of
131.

EIGHTEENTH-CENTURY

PERIODICALS AS

AGENTS

OF CHANGE:

PERSPECTIVES

ON

NORTHERN ENLIGHTENMENT 31-32 (Ellen Krefting et al. eds., 2015); see BOHM,supranote 59, at

101 n.77 ("Demark, by an ordinance of December 18, 1767, deliberately abandoned the death
penalty in cases where 'melancholy and other dismal persons (committed murder) for the
exclusive purpose of losing their lives .... .'").
132.

SIR LEON RADZINOWICZ & MARVIN E. WOLFGANG, CRIME AND JUSTICE: THE CRIMINAL

IN THE ARMs OF THE LAW 51 n.5 (1977) ("In Dano-Norwegian legal history there is one remarkable
example of the death penalty being abandoned because it defeated its purpose in a certain type of
crime. The Ordinance of December 18, 1767, replaced the death penalty with penal servitude for
life in cases where 'melancholy and other dismal persons [committed murder] for the exclusive
purpose of losing their lives."'); see MARK LINDSAY & DAVID LESTER, SUICIDE BY COP:
COMMITTrING SUICIDE BY PROVOKING POLICE TO SHOOT You 57 (John D. Morgan ed., 2004)

("[T]he Danish government decided in 1767 to waive the death penalty in cases where the
offender murdered in order to be executed.").
133.

TYGE KROGH, A LUTHERAN PLAGUE: MURDERING TO DIE IN THE EIGHTEENTH CENTURY

149 (Thomas A. Brady, Jr. & Roger Chickering eds., 2012).
134. Id. at 149-50; see id. at 150 ("It could be assumed that the decree was an early
consequence of Cesare Beccaria's Dei delitti e delle pene ('On Crimes and Punishments'), which

was published in 1764. Beccaria's book, with its questioning of the rationality of the death penalty,
quickly became well known all over Europe, including in Copenhagen."); id. at 150 n.30 ("A
Danish scientist informed Beccaria of the new decree a few weeks after it came out.") (citing
Ditlev Tamm, 'Hvorfor lese Beccaria?,' in Cesare Beccaria: Om forbrydelse og straf 213

(1998)).
135. TAMM, supra note 130, at 42.
136. KROGH, supra note 133, at 146; EIGHTEENTH-CENTURY PERIODICALS, supra note 131,

at 192.
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Beccaria's Dei delitti e delle pene, the decree was driven by a spate of
suicidal murderers. The records for the city of Copenhagen for 1750 to
1759 document-as Tyge Krogh writes in A Lutheran Plague:
Murdering to Die in the Eighteenth Century-"the execution of ten
suicide murderers and only two executions for other crimes." 3 7 "In early
1757," Krogh notes, "no fewer than three suicide murders were
committed in the course of three weeks." 3 8
With a permanent scaffold then erected in the middle of Copenhagen,
the executions took place in full view of the city's leading citizens.
Anxious to prevent these types of murders, the Danish king had asked his
legal advisors to consider how such crimes might be deterred. But Henrik
Stampe's then revolutionary proposal languished until 1767, after the
publication of Beccaria's book, which prompted and provoked extensive
public debate over capital punishment throughout Europe. Before that,
arguments over the proper interpretation of the Mosaic law took place
largely behind closed doors or in obscure Latin texts, with judges and
civil servants only privately questioning the use of mandatory death
sentences for criminals. As one source writes: "It is quite possible that
Beccaria's ideas had sown the seed for the revival of Stampe's proposal
in 1767, but the proposal was actually written in 1757, eight years before
the publication of Dei delitti e delle pene."l 3 9
After the Danish king, in 1761, had the permanent scaffold taken
down, executions were moved out of town. But six years later, Henrik
Stampe's proposal-initially resisted by theologians who saw the death
penalty as part of God's natural law-was finally implemented. It
happened after Christian VII-a more enlightened ruler-ascended to the
throne in 1766. The king's decree was issued in response to another spate
of suicide murders in Copenhagen, with nine taking place in 1766 and
1767.140 "According to Stampe," writes Tyge Krogh, "suicide murderers
were melancholy, depressed people who considered life not as something
precious but as a heavy and unbearable burden."' 4 1 Instead of executing
these offenders and fulfilling their wishes to die, Stampe sought a
different yet still severe punishment, one designed to deter their
homicidal acts.1 4 2 As Krogh summarized Stampe's view on the best
alternative punishment: "the most effective punishment for these people
was not the death sentence but the continuation of the life of which they
1 43
Under
were so tired, and making this life as unbearable as possible."
137. Id. at 144-45.
138. Id. at 146.
139. Id at 151.
140. Id. at 148.
141. Id. at 146.

142. Id.
143. Id.
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the Danish decree, after suicidal murderers were branded, whipped every
year for life, and then, at long last, died after they'd toiled away at hard
labor in prison, their bodies were to be taken to the customary place of
execution and, at night, unceremoniously buried there.144
In the rough-and-tumble world of the seventeenth century, full of
intrigue, power struggles, and quests for influence and control, many
executions and acts of torture took place. In Denmark itself, Count
Johann Friedrich Struensee and Count Enevold Brandt, ex-ministers to
the mentally ill King Christian VII, were publicly put to death on the
morning of April 28, 1772, for crimes against the crown.1 45 The king's
physician, Struensee, had issued over one thousand edicts in the king's
name as he sought to reform Danish societ r but Struensee had an affair
with 21-year-old Queen Caroline Matilde.
It took three blows of the
executioner's axe to sever Struensee's head before the two men's bodies
were quartered and their heads and hands impaled on poles and publicly
displayed.1 47 Struensee had effectively seized power until he was
removed by conservative forces, put on trial, and executed.1 48 Ironically,
one of the many reforms put in place during Struensee's brief stint in
power was to abolish judicial torture and the death penalty for burglary
and for stealing cattle or horses.1 4 9 Instead of being executed, convicted
thieves would be branded, publicly whipped, and forced to labor for life.
"After Struensee's fall in 1772," one source notes, "the new conservative
government overturned several of his reforms, but ... the abolition of the
death penalty for offences against property remained in force, and so did
the decree of 1767."15o
Over time, more reforms took place. In 1789, these two principles
were articulated for Denmark and Norway that showed the gamechanging nature of Beccaria's little treatise: "punishment as mild as
compatible with public safety and the object of punishment should be the
redemption of the offender."' 5 ' In that year, a law came into force
allowing judges to impose terms of imprisonment ranging from two
months to two years for theft, and to consider an offender's age, education
and circumstances as well as the value of the goods stolen, among other
144. KROGH, supra note 133, at 144-51.
145. Count Struensee and Queen Caroline Mathilde, 62 THE WESTMINSTER REV. 336, 356
(1882); CARHART, supra note 111, at 66.
146. CARHART, supra note 111, at 66-67.
147. Count Strunsee, supra note 145; Execution of the State Criminals, 42 GENTLEMAN'S
MAGAZINE AND HISTORICAL CHRONICLE 202, 202 (May 1772).
148. KROGH, supra note 133, at 151; Homum, supra note 48, at 74; ALMUT SPALDING, ELISE
REIMARus (1735-1805), THE MUSE OF HAMBURG: A WOMAN OF THE GERMAN ENLIGHTENMENT

146-47 (2005).
149. See KROGH, supra note 133, at 151.

150. Id.
151.

Homum, supra note 48 at 70.
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factors. This, historian Ditlev Tamm explains, "can be considered as a
first attempt to modernize Danish and Norwegian penal law."' 5 2 As
sociologist Finn Hornum has written of Scandinavia's history:
"[i]mprisonment became the predominant form of punishment and
capital punishment was the exception." 5 3 After Beccaria's book
appeared, torture was abolished and barbaric Scandinavian executions
gradually gave way to the Italian philosopher's suggested substitute,
"penal servitude for life," an alternative set forth in the Norwegian Penal
Code of 1842.154 That code allowed capital punishment for treason and
murder, though, in time, executions ended up giving way to the available
alternative. Ultimately, the last execution in Norway took place in 1876,
with abolition coming in 1905; Sweden abolished capital punishment in
1921; and Denmark did the same in 1930.'15
In A History ofItalian Law, Carlo Calisse writes that "[n]o book ...
upon penal law created a greater stir in Europe, was more read, or brought
greater fame" than Beccaria's Dei delitti e delle pene.1 5 6 "No sooner had
Beccaria arrived at Paris," Calisse notes, "than Baron d'Holbach invited
him to his suppers, where Helvetius, Rousseau and all who called
themselves followers of the philosophy of humanity met and by their
discussions prepared the social revolution." 1 5 7 In line with philosophers
like Thomas Hobbes and John Locke, Rousseau believed that a society
had a right to take a murderer's life, though Rousseau, like Montesquieu
and Beccaria, only believed in necessarypunishments.15 8 But differences
152. TAMM, supra note 130, at 54.
153. Hornum, supra note 48, at 129.

154. Id.
155. Id. at 129.
156.
157.

CARLO CALISSE, A HISTORY OF ITALIAN LAW 456 (Layton B. Register trans., 1969).
Id. at 460; see id. at 460-61:
The Society of Economics of Berne voted him a gold medal for the
courage of his protest in aid of humanity against deep rooted prejudices. Even
the Empress of Russia, who enjoyed corresponding with the French
philosophers, learned through them of Beccaria and desired him at her Court.
Though D'Alembert advised against it, he decided to accept the invitation and
had already set out upon his journey when Lombardy, recognizing in him the
trained mind capable of rendering a great service to his country, and fearing
criticism should he be lost through the invitation of a foreign country,

succeeded in holding him in Italy by creating for him in 1768 a professorship
in the political sciences, later known as political economy.
158.

See WILLIAM A. SCHABAS, THE ABOLITION OF THE DEATH PENALTY IN INTERNATIONAL

LAW 4 (3d ed. 2002); see also Corey Brettschneider, Rights within the Social Contract: Rousseau
on Punishment, in LAW AS PUNISHMENT/LAW AS REGULATION 50, 52-53 (Austin Sarat et al. eds.,
2011); id. at 52 (in speaking of "[t]he social treaty," Rousseau wrote: "Whoever wishes to preserve
his life at the expense of others should also give it up for them when necessary. . . . The death
penalty inflicted on criminals can be viewed from more or less the same point of view. It is in
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of opinion aside as to what punishments were actually necessary, the
publication of Beccaria's book-as one writer put it-"produced an
electrifying effect across Europe." 59 Beccaria's arguments for
proportionality and against the death penalty were repeated again and
again, and around the globe individual abolitionists turned to Beccaria's
book for guidance on crafting criminal codes. Although the anti-death
penalty movement suffered almost as many setbacks as steps forward as
nations sometimes brought back executions after periods of abolition, On
Crimes and Punishments was always right there to be consulted in the
movement's darkest days.
Although many Enlightenment figures did not fully agree with
everything Beccaria had to say, On Crimes and Punishments stirred
countless penal reformers to action and, over time, led to significant
changes in the criminal law. Having read Beccaria's book around 1769
when he was admitted to the bar, Jeremy Bentham-the British
philosopher who made penal reform his life's work-was so taken with
the book that he wrote of Beccaria: "Oh! my master, first evangelist of
Reason. . . you who have made so many useful excursions into the path
of utility, what is there left for us to do?"16 0 "When Beccaria came,"
Bentham wrote in A Fragmenton Government (1776), "he was received
by the intelligent as an Angel from heaven would be by the faithful." 16
"He may be styled the father of Censorial Jurisprudence,"'6 2 Bentham
added, taking stock of the Italian philosopher's critical view of thenexisting laws-laws full of inhumane and draconian punishments.' 6 3
Bentham went on to write a number of penal codes as well as influential
books on penal reform, including The Rationale of Punishment and
Panopticon:or The Inspection House, a proposal for an innovative prison
design. 6 4
order to avoid being the victim of an assassin that person consents to die, were he to become
one."); id at 60 (in another place, Rousseau wrote: "Frequency of physical punishment is always
a sign of weakness or of torpor in the government. There is no wicked man who could not be
made good for something. One has the right to put to death, even as an example, only someone
who cannot be preserved without danger.").
159. RICHARD VOLGER, A WORLD VIEW OF CRIMINAL JUSTICE 47 (2005).
160. Piers Beirne, Inventing Criminology: The "Science ofMan" in CesareBeccaria's Dei
delitti e delle pene (1764), in CRIMINAL JUSTICE: CONTEMPORARY LITERATURE IN THEORY AND

PRACTICE 24 n.7 (Marilyn McShane & Frank P. Williams III eds., 1997).
161. JEREMY BENTHAM, A FRAGMENT ON GOVERNMENT; BEING AN EXAMINATION OF WHAT
Is DELIVERED, ON THE SUBJECr OF GOVERNMENT IN GENERAL, IN THE INTRODUCTION TO SIR
WILLIAM BLACKSTONE'S COMMENTARIES (1776), reprinted in JEREMY BENTHAM, A FRAGMENT

ON GOVERNMENT, at 14 (F. C. Montague ed., 2001).

162. Id.
163.

BESSLER, supra note 103, at 48; see BENTHAM, supra note 161.

164.

SEMPLE, supra note 109, at 13; JEREMY BENTHAM, THE RATIONALE OF PUNISHMENT

(1830); see also Lawrence L. Martin, Jeremy Bentham Utilitarianism, Public Policy, and the
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Others, including English penologist John Howard, his fellow penal
reformer William Eden, and American Quaker and philanthropist
Thomas Eddy, were also inspired by Beccaria's ideas to ameliorate the
harsh conditions of prisons.' As one history reports:
Another school of prison reformers, greatly influenced
by Beccaria's Dei Delitti e delle Pene, was led by
Beccaria's English disciple, Jeremy Bentham. Bentham
added a detailed criterion of the efficacy of punishment,
according to its certainty, immediacy, propinquity,
severity, duration, . . . basing it on his psychology of
motivation by pleasure and pain.166
In fact, On Crimes and Punishments quickly became a cherished
possession of intellectuals throughout the world, and it was frequently
cited with approval in other texts.167 In 1769, just two years after
Beccaria's treatise was translated into English, the fourth volume of
William Blackstone's Commentaries on the Laws of England hit the
presses. In that volume, Blackstone cited Beccaria's treatise and wrote
that it is "absurd and impolitic to apply the same punishment to crimes of
different magnitude."' 6 By 1779, a London journal, The Literary Fly,
had named Blackstone, Montesquieu, Beccaria and Voltaire as an
enlightened "quartet" who had "echoed to each other."' 6 9
Sir William Blackstone did not go as far as Beccaria as regards the
death penalty, but Blackstone saw tremendous promise in penitentiaries.
PHILOSOPHICAL APPROACH 115 (Thomas D. Lynch & Todd J. Dicker eds., 1st ed. 1998)

("Bentham developed his view on utilitarianism principally from Beccaria, Priestley, Hume, and
Helvetius. Bentham read Beccaria's Trattato Dei Delittie Delle Pene, or Crimes and Punishments
(1764), and Priestley's Essay on the First Principles of Government (1768) both of which
contained the utilitarian principle.").
165. EDWIN G. BURROWS & MIKE WALLACE, GOTHAM: A HISTORY OF NEW YORK CITY TO
1898, at 366 (1999); EMMA CHRISTOPHER, A MERCILESS PLACE: THE LOST STORY OF BRITAIN'S

CONVICT DISASTER IN AFRICA 81-104 (2011).
166.

URSULA R.

Q.

HENRIQUES, BEFORE THE WELFARE STATE: SOCIAL ADMINISTRATION IN

EARLY INDUSTRIAL BRITAIN 161 (1979).
167. BESSLER, supra note 103, at 125. Beccaria's book would remain a popular title, and the

book would be discussed and debated in America and abroad for decades to come. Id at 421-29;
Books, RALEIGH REGISTER, AND NORTH-CAROLINA GAZETTE (Raleigh, NC), Dec. 19, 1803, at 4
(noting a donation of Beccaria's On Crimes and Punishments to the University of North Carolina
"by the Citizens of Johnson County"); Mr. Peel's Improvement of the Criminal Law, THE TIMES,
June 15, 1827, at 8 (referencing Beccaria); RALEIGH REGISTER, AND NORTH-CAROLINA GAZETTE,
Nov. 25, 1830, at 4 (quoting Beccaria's views on pardons and clemency).
168. BESSLER, supra note 57, at 48-49.
169.
CENTURY

WILLIAM BLACKSTONE: LAW AND LETTERS IN THE EIGHTEENTH
308 (2008); see ENCYCLOPEDIA OF LAW AND SOCIETY: AMERICAN AND GLOBAL

WILLIAM PREST,

PERSPECTIVES 117 (David S. Clark ed., 2007) ("Francesco Pagano (1748-1799) indicated that
Montesquieu and Beccaria were the two thinkers who most importantly contributed to the reform
of criminal law.").
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The legendary Oxford jurist-mimicking Beccarian languageannounced in his Commentaries that a punishment "ought always to be
proportioned to the particular purpose it is meant to serve, and by no
70
means exceed it."o
"A multitude of sanguinary laws (besides the doubt
that may be entertained concerning the right of making them),"
Blackstone wrote, "do likewise prove a manifest defect either in the
wisdom of the legislature, or the strength of executive power."l71
Blackstone explicitly lamented the "melancholy truth" that English law
then made approximately 160 different crimes punishable by death.1 7 2 "It
is a kind of quackery in government, and argues a want of solid skill," he
asserted, "to apply the same universal remedy, the ultimum supplicium,
to every case of difficulty."' 7 3 "It is, it must be owned," Blackstone noted,
"much easier to extirpate than to amend mankind: yet that magistrate
must be esteemed both a weak and a cruel surgeon, who cuts off every
limb, which through ignorance or indolence he will not attempt to
cure."l 74

Cesare Beccaria's Dei delitti e delle pene influenced societies and
laws around the world, from Europe to Australia and the Americas and,
later, in Africa and Asia.1 7 5 For example, despite efforts to censor it,
European printing presses and the transatlantic book trade made On
Crimes and Punishments widely available. Frequently read and fiercely
debated, including on college campuses, Beccaria's book became a mustread text. In France, philosophes Denis Diderot (1713-1784) and JeanAntoine Nicolas de Caritat de Condorcet (1743-1794), among many
others, greatly admired Beccaria's book.1 7 In England, the English
reformer John Cartwright (1740-1824) quoted Beccaria in a 1776
political essay, Take Your Choice!, raising this question: "Are not our
sanguinary statutes, by which we year by year spill rivers of blood, a
reproach to the political knowledge, to the humanity, to the religion of
our island?" 77 And in Dublin, Henry Dagge, in Considerations on
CriminalLaw (1772), observed: "Several Authors of great abilities, who
have wrote on the subject of Criminal Laws, agree that the Penal Codes
of most nations are very defective; particularly with regard to capital
punishments. Among others, the Marquis of Beccaria, seems to have
considered this subject with great attention."17 8
170.

BESSLER, supra note 57, at 49.

171.
172.
173.
174.

Id.
Id.
Id.
Id.

175. JOHN D. BESSLER, THE CELEBRATED MARQUIS: AN ITALIAN NOBLE AND THE MAKING OF
THE MODERN WORLD (2018).
176. BESSLER, supra note 103, at 19.
177. Id. at 76 (citing MAJOR JOHN CARTWRIGHT, TAKE YOUR CHOICE!, at xvi (1776)).
178. Id. at 79-80 (citing HENRY DAGGE, CONSIDERATIONS ON CRIINAL LAW, at xxiv
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In colonial and early America, the Italian philosopher Cesare
Beccaria-whose ideas were seen as theoretical ones that needed to be
tested through experimentation-literally became a household name
among the country's founders and framers.1 79 George Washington and
Thomas Jefferson bought copies of On Crimes and Punishments, likely
in 1769,180 and John Adams passionately quoted Beccaria in 1770 while
representing British soldiers accused of murder following the Boston
Massacre.' In an opening line, one that has been reported in slightly
different variations, Adams dramatically declared:
I am for the prisoners at the bar, and shall apologize for
it only in the words of the Marquis Beccaria: "If I can but
be the instrument of preserving one life, his blessings and
tears of transport, shall be sufficient consolation to me for
the contempt of all mankind."' 82

(1772)).
179. Among other places, I have documented Cesare Beccaria's influence in a recent law
review article. See, e.g., John D. Bessler, The ItalianEnlightenmentand the American Revolution:
Cesare Beccaria'sForgottenInfluence on American Law, 37 MITCHELL HAMLINE L.J. PUB. POL'Y
& PRAC. Iss. 1, Art. 1 (2017).
180. STUART BANNER, THE DEATH PENALTY: AN AMERICAN HISTORY 91 (2003); Louis
MASUR, RITES OF EXECUTION: CAPITAL PUNISHMENT AND THE TRANSFORMATION OF AMERICAN

CULTURE, 1776-1865, at 175 n.10 (1989).
181. John D. Bessler, Revisiting Beccaria's Vision: The Enlightenment, America's Death
Penalty, and the Abolition Movement, 4 Nw. J. LAW & SOC. POL'Y 195, 207-08 (2009).
182. Adams' Argument for the Defense: 3-4 December 1770, in Founders Online, National
2
ALAN
http://founders.archives.gov/documents/Adams/05-03-0 -0001-0004-0016;
Archives,
ROGERS, MURDER AND THE DEATH PENALTY IN MASSACHUSETTS 31 (2008); accord I JOHN
QUINCY ADAMS & CHARLES FRANCIS ADAMS, EDS., THE LIFE OF JOHN ADAMS 154-55 (1871); 1
CHARLES FRANCIS ADAMS, ED., THE WORKS OF JOHN ADAMS, SECOND PRESIDENT OF THE UNITED

STATES I11 (1856). The quotation that John Adams chose from Beccaria to quote at the Boston
Massacre trial contains the phrase "tears of transport," though it sometimes appears in print as
"years of transport." Compare I J. H. KENNEDY, ED., THE AMERICAN NATION 297 (1892) (using
the "tears of transport" language), with DAVID MCCULLOUGH, JOHN ADAMS 67 (2001) (using the
"years of transport" language). A recent Italian-to-English translation of Beccaria's Dei delitti e
delle pene translates the relevant passage from Beccaria's book this way:
[I]f, in upholding the rights of men and the invincible truth, I were to
contribute to saving some unfortunate victim of tyranny or ignorance, which
is equally fatal, from the spasms and anguish of death, the blessings and tears
of even one innocent man in the transports of joy would console me for the
contempt of men.
BECCARIA, supra note 100, at 26. In a 1770 diary entry, John Adam quoted the words from
Beccaria's On Crimes and Punishments this way:
If, by supporting the Rights of Mankind, and of invincible Truth, I shall
contribute to save from the Agonies of Death one unfortunate Victim of
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John Quincy Adams, the son of John Adams, later remarked on the
"electrical effect" Beccaria's words-as spoken by his father-had on
courtroom spectators. 183 The American lawyer John Dickinson, even
before America's Revolutionary War, had referred in 1774 to Beccaria's
"genius" and "masterly hand." 8 4
Beccaria's name, which became synonymous with the Enlightenment
itself, popped up almost everywhere. America's Continental Congress, as
an entire body, invoked the names of Montesquieu and Beccaria-two of
the most prominent Enlightenment figures-in a letter to the inhabitants
of Quebec in 1774, just a year before the start of America's Revolutionary
War (1775-1783). 85 And James Madison-the Father of the U.S.

Constitution and its Bill of Rights-himself later reported that, in the
eighteenth century, Beccaria was "in the zenith of his fame as a
philosophical legislator."' 86 Beccaria's book became so well known that
it was the subject of poetry;' 8 7 American editions of it were advertised,
printed and sold; and On Crimes andPunishments was ublicized
ven
serialized-in American newspapers and magazines.' 8 One U.S. federal
judge and legal commentator, Vermont's Nathaniel Chipman (17521843), audaciously reported in Sketches of the Principlesof Government
(1793): "The world is more indebted to the Marquis Beccaria, for his little
treatise on Crimes and Punishments, than to all other writers on the
subject."' 89
Thomas Jefferson-the third U.S. President-was so taken with
Beccaria's treatise that he copied, in Italian, more than two dozen
Tyranny, or of Ignorance, equally fatal; his Blessing and Tears of Transport,
will be a sufficient Consolation to me, for the Contempt of all Mankind.
Diary entry of John Adams for Thursday, June 28, 1770, in Founders Online, National

Archives, http://founders.archives.gov/documents/Adams/01-01-02-0014-0003.
183. Book Review, 71 THE N. Am. REV. 407, 440 (reviewing JOHN ADAMS & CHARLES
FRANCIS ADAMS, THE WORKS OF JOHN ADAMS, SECOND PRESIDENT OF THE UNITED STATES: WITH
A LIFE OF THE AUTHOR, NOTES, AND ILLUSTRATIONS, VOL. 11 (1850)).
184. BESSLER, supra note 103, at 68-69.
185. BESSLER, supra note 57, at 47.
186. A. Owen Aldridge, Thomas Jefferson and the Enlightenment: Reflections on Literary
Influence, in REVISIONING THE BRITISH EMPIRE IN THE EIGHTEENTH CENTURY: ESSAYS FROM
TWENTY-FIVE YEARS OF THE LAWRENCE HENRY GipsoN INSTITUTE FOR EIGHTEENTH-CENTURY

STUDIES 138 (William G. Shade ed., 1998).
187. BESSLER, supra note 103, at 303-06.

188. Id. at 88, 143.
189. Id. at 259; NATHANIEL CHIPMAN, SKETCHES OF THE PRINCIPLES OF GOVERNMENT 198 (J.

Lyon ed., 1793). Beccaria's book remained a popular book well into the nineteenth century.
BESSLER, supra note 103, at 379-80; see EDITH J. SIMcox, A MONUMENT TO THE MEMORY OF
GEORGE ELIOT: EDITH J. SIMcox's AUTOBIOGRAPHY OF A SHIRTMAKER 39 (Constance M. Fulmer
& Margaret E. Barfield eds., Ist ed. 1998) (noting in an August 11, 1878 entry: "A wet morning;
took Beccaria 'Des ddlits et des peines' to read in the train. . .").
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passages from it into his commonplace book. 19 0 He drafted legislation to
severely restrict Virginia's death penalty, with his proposal-"Bill for
Proportioning Crimes and Punishments in Cases Heretofore Capital"seeking to eliminate the death penalty for all crimes except murder and
treason.191 Though in the 1770s he had difficulty shaking off his training
in the English common-law approach to punishment, Jefferson-the
talented Virginia lawyer-nevertheless called the lex talionisa "revolting
principle." 1 Jefferson even confided in his friend and mentor, George
Wythe, that the idea of an "eye for an eye, and a hand for a hand" was
morally questionable and would be "revolting to the humanized feelings
of modem times."l93 In 1807, Jefferson singled out On Crimes and
Punishments as one of only a handful of books he recommended on the
principles of government.' In his autobiographical reflections, Jefferson
wrote this in the 1820s: "Beccaria and other writers on crimes and
punishments had satisfied the reasonable world of the unrightfulness and
inefficacy of the punishment of crimes by death." 9 5 Plainly, Beccaria's
treatise had profoundly impressed Jefferson and his fellow
revolutionaries and countrymen. 96
In fact, Beccaria's On Crimes and Punishments had a major impact
not only in Europe and the United States of America, but on laws
throughout the Americas, from Argentina to Mexico to Canada. As one
book emphasizes, taking note of Beccaria's influence in Spain and
Mexico:
During the second half of the eighteenth century the
Enlightenment began to influence several Spanish jurists
Francisco Tomis y Valiente
and philosophers.
demonstrated that Spaniards like Sempere, Jovellanos,
Campomanes, and Foronda knew the works of
Montesquieu, Rousseau, Beccaria, and others. He
concludes that, at least from the 1770s onward, this group
of Spanish intellectuals identified themselves with the
new ideas.' 9 7
This influence on Spanish readers, in turn, impacted views south of
the U.S. border. In 1850, Mariano Navarro-from the town of Jilotepec,
Mexico-reflected on how "modem civilization" had brought reforms as
190.

BESSLER, supra note 103, at 182.

191. Id. at 183.
192.

Id. at 189.

193. Id.
194. Id. at 186; HOSTETTLER, supra note 105, at 26.
195. BESSLER, supra note 103, at 195.

196. Id. at 195, 387.
197.
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1785-1853, at 21-22 (2006).
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he argued for the death penalty's abolition while standing outside a new
penitentiary. 198 "The philosophers of the last century have fought the law
that forces society to impose the death penalty, and since then its
reputation has fallen into discredit, as much in practice as in opinion,"
Navarro said, alluding to thinkers like Beccaria. 199 "The penitentiary
system," he observed, "has established a new era that will become famous
in the philosophical histor of punishment, and it makes death [as
punishment] unnecessary." 2
The Spanish jurist and dramatist Gaspar Melchor de Jovellanos was
reportedly "affected by Beccaria's impassioned, sentimental style" and
"greatly influenced by Beccaria in his advocation of humanitarian
treatment for the criminal, in his censure of torture and in his
condemnation of the anti-dueling laws." 20 1 "Mexican liberals," historian
Patrick Timmons explains, "saw themselves as the Enlightenment's
heirs." "In this regard, literate nineteenth-century Mexicans of the
political class were aware of philosopher Cesare Beccaria's assessment
of the futility of capital punishment," he points out, taking note of
Beccaria's preference for "permanent penal servitude." 202 Beccaria's
writings thus set the anti-death penalty movement-once known as the
anti-gallows campaign-in motion, with successive generations of
lawmakers and penal reformers taking up the cause, whether with much
success, little success, or none, in various locales.
In fact, the ideas of Montesquieu and Beccaria-those central
Enlightenment figures-shaped a number of constitutions and penal
codes. For instance, Pennsylvania's 1776 Constitution took specific
aim-as did Maryland's-at "sanguinary" laws. 203 "The penal laws as
heretofore used," read one section of Pennsylvania's Constitution, "shall
be reformed by the legislature of this state, as soon as may be, and
punishments made in some cases less sanguinary, and in general more
proportionate to the crimes." 204 "To deter more effectually from the
198. Patrick Timmons, Seed of Abolition: Experience and Culture in the Desire to End
Capital Punishment in Mexico, 1841-1857, in THE CULTURAL LIVES OF CAPITAL PUNISHMENT:
COMPARATIVE PERSPECTIVES 81 (Austin Sarat & Christian Boulanger eds., 2005).

199. Id.
200. Id.
201. JOAN LYNNE PATAKY KosOVE, THE "COMEDIA LACRIMOSA" AND SPANISH ROMANTIC

DRAMA (1773-1865) 49 (1977); see ROBERT HUGHES, GOYA 168 (2003) (noting that Jovellanos
"learned both Italian and English"; "corresponded fluently with friends abroad, intellectuals in
Paris and such Englishmen as Lord Holland, the former ambassador to Madrid, with whom he
was on warm terms of friendship"; was "[i]nspired by the writings of the eighteenth-century
Italian liberal penologist Cesare Beccaria"; was "greatly concerned with penal reform" and
"fought for the abolition of judicial torture"; and "[i]n his role as playwright, which he also was,
he wrote a comedy about crime and punishment, El delincuente honrado (1774)").

202. Timmons, supra note 198, at 77.
203. BESSLER, supra note 103, at 178-79.
204. BESSLER, supra note 57, at 179.
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commission of crimes, by continued visible punishments of long
duration," another section declared, "houses ought to be provided for
punishing by hard labour, those who shall be convicted of crimes not
After James Madison's efforts to pass Jefferson's Virginia bill
capital."
to proportion crimes and punishments failed to pass by a single vote in
the 1780s, another Virginia legislator, George Keith Taylor, took up the
cause and succeeded in passing a similar bill in 1796.206 The penal reform
pushed through by Taylor-the brother-in-law of U.S. Supreme Court
Chief Justice John Marshall-was said to have "embodied the principles
of Beccaria in the criminal code of a state." 20 7 In addition to shaping
constitutions and penal codes more broadly, the requirement of
"proportioned" punishments appeared in American state constitutions in
places as diverse as Indiana, Maine, Georgia, Rhode Island and West
Virginia.2 0 8
In Quaker-dominated Pennsylvania, Beccaria's ideas found a
particularly receptive audience well before a majority of Virginians,
through George Keith Taylor's legislation, began to embrace Beccaria's
philosophy in the 1790s. For example, Dr. Benjamin Rush-a
Philadelphia physician and signer of America's Declaration, of
Independence-was a fervent Beccaria disciple. 2 0 9 One of the first
Americans to call for the total abolition of capital punishment, Dr. Rush
announced in March 1787, at his friend Benjamin Franklin's house, that
the death penalty was an inappropriate punishment for any crime. to
suspect the attachment to death, as a punishment for murder, in minds
otherwise enlightened," Dr. Rush wrote in one essay, "arises from a false
interpretation of a passage contained in the old testament, and that is, 'he
that sheds the blood of man, by man shall his blood be shed."' 2 1 1 James
Wilson-a Pennsylvania lawyer second only to Madison in terms of his
role at Philadelphia's Constitutional Convention, held between May and
September 1787-repeatedly brought up Beccaria's ideas in his own
212
Indeed, throughout America's founding era,
writings and law lectures.
205.
206.
207.
208.
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Beccaria was regularly hailed as "benevolent," "celebrated," "learned,"
"immortal," of "great genius," and as a "sublime philosopher," 2 13 the kind
of monikers reserved for the most revered Enlightenment figures, such as
Montesquieu, the fi ure James Madison had, himself, praised as a
"celebrated" writer.
The influence of Beccaria's book on American law can be gleaned
from a 1786 letter that William Bradford, Jr., then Pennsylvania's
attorney general, sent to Luigi Castiglioni, an Italian botanist who toured
the United States in the mid-1780s, leaving America shortly before
Philadelphia's 1787 Constitutional Convention. 21 Castiglioni-the
nephew of Pietro and Alessandro Verri, the brothers from Milan who had
encouraged Beccaria to write On Crimes and Punishments in the first
place216 -came to America to study its trees and plants but also met a
who's who of America's political leaders.2 1 7 George Washington hosted
Castiglioni for four days at Mount Vernon, and even though Thomas
Jefferson was away in France, Castiglioni got a tour of his Virginia home,
Monticello. 2 18 In his 1786 letter, Bradford-a close friend of James
Madison from their days together at the College of New Jersey, now
Princeton-lauded On Crimes and Punishments, with Bradford going so
far as to give Castiglioni a newly printed American edition of Beccaria's
book.2 19 While Bradford later became the Attorney General of the United
States during George Washington's presidency, 220 a township in
Pennsylvania was later named in Beccaria's honor, giving some sense of
the high esteem in which the Italian aristocrat was held by America's
founding generation and the one that came after it.2 2 1
In presenting the new edition of Beccaria's treatise as a gesture of
good will, William Bradford-who believed Castiglioni to be Beccaria's
nephew-wrote:
It is a new proof of the veneration my countrymen
harbor for the opinions of your famous relative. I should
like it to be known by the author of this book, so well
received in the Old World, that his efforts to extend the
213. BESSLER, supra note 103, at 3, 5, 34-35, 50, 65, 79-80, 147, 164, 166-67, 172, 192,
206, 270, 312, 331, 366, 369, 385, 396.
214. Id. at 29, 48, 147, 180, 220, 366.
215.

LUIGI CASTIGLIONI, LUIGI CASTIGLIONI'S VIAGGOo: TRAVELS IN THE UNITED STATES OF

NORTH AMERICA 1785-1787, at 313-14 (Antonio Pace ed., 1983).
216. BESSLER, supra note 57, at 35-36.
217. CASTIGLIONI, supra note 215, at xi, xxix-xxxiv.
218. Id. at xxxii; BESSLER, supra note 103, at 105, 108, 110.
219. CASTIGLIONI, supra note 215, at 313-14.

220. Id. at 3 13-14; Bessler, supra note 103, at 170-71.
221. HISTORY OF CLEARFIELD COUNTY, PENNSYLVANIA:
WITH ILLUSTRATIONS AND
BIOGRAPHIcAL SKETCHES OF SOME OF ITS PROMINENT MEN AND PIONEERS 87 (Lewis Cass Aldrich

ed., 1887) ("Beccaria and Bradford townships were formed in 1807 .... .").

35

THE LONG MARCH 70WARD ABOLITION

2018])

domain of humanity have been crowned in the New World
with the happiest success. Long before the recent
Revolution, this book was common among lettered
persons of Pennsylvania, who admired its principles
without daring to hope that they could be adopted in
legislation, since we copied the laws of England, to whose
laws we were subject. However, as soon as we were free
of political bonds, this humanitarian system, long admired
in secret, was publicly adopted and incorporated by the
Constitution of the State, which, spurred by the influence
of this benign spirit, ordered the legislative bodies to
render penalties less bloody and, in general, more
222
proportionate to the crimes.

Plainly, Cesare Beccaria's On Crimes and Punishments had made a
profound impression, one that would carry forward for many generations
to come.
The impact of On Crimes and Punishments on the eighteenth-century
American psyche is certainly clear. In William Bradford's 1786 letter to
Luigi Castiglioni, Bradford specifically emphasized: "The name of
Beccaria has become familiar in Pennsylvania, his authority has become
great, and his principles have spread among all classes of persons and
impressed themselves deeply in the hearts of our citizens." "You yourself
must have noticed the influence of these precepts in other American
states," Bradford wrote, aware that Castiglioni had been travelin
throughout the American states on his extended overseas trip.2
Castiglioni, in fact, would spend more than two years in North America,
visiting Canada and all thirteen of the original U.S. states. 224 Castiglioni
had originally been introduced to America's senior statesman, Benjamin
Franklin, by Paolo Frisi, a mathematician and astronomer.225 Frisi was a
member of Milan's Society of Fists, the self-described "Coffeepot
Society" of mostly young men that included the Verri brothers, Cesare
Beccaria, and other influential thinkers. 226 The society's name-per one
historian-"derived specifically from gossip circulated around Milan in
the summer of 1763, according to which Verri and Beccaria had resolved
222.
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an intellectual dispute by resorting to 'powerful punches,' giving life to
the idea of an Academy ofPunches."227
Writing of Beccaria's ideological influence in America, just a small
portion of Beccaria's geographic reach, Bradford explained in his 1786
letter:
The tyranny of prejudice and injustice has fallen, the
voice of a philosopher has stilled the outcries of the
masses, and although a bloody system may still survive in
the laws of many of our states, nevertheless the beneficent
spirit sown by Beccaria works secretly in behalf of the
accused, moderating the rigor of the laws and tempering
228
justice with compassion.
The "bloody system" to which Bradford referred-the English legal
system that was then littered with capital crimes-had been inherited
from England, America's mother country.229 In his little-known Italian
travelogue, published in Milan in 1790 but only translated into English in
1983 as Viaggio: Travels in the United States of North America, 17851787,230 Luigi Castiglioni specifically referenced sections 38 and 39 of
the Pennsylvania Constitution. 2 3 1 Those sections of Pennsylvania's
Constitution dealt with the type of penal reform-"hard labour" and "less
sanguinary" punishments-inspired in part by Pennsylvania's founder,
William Penn, and Cesare Beccaria's On Crimes and Punishments.2 3 2
During the Enlightenment, Beccaria's writings had a major and
undeniable impact on both sides of the Atlantic. While Beccaria's impact
was not always immediate, changes in the law did come. In 1786, Grand
Duke Leopold of Tuscany adopted a Tuscan penal code (known as the
Codice Leopoldino) that eliminated the death penalty.2 3 3 And in 1787,
Holy Roman Emperor Joseph II, Leopold's brother, went almost as far,
abolishing Austria's death penalty save for crimes of revolt against the
234
state.
Emperor Joseph II, through secret decrees issued in 1781 and
1783, ordered that every case involving the death penalty be submitted to
him personally, and only one execution-in 1786-took place before his
1787 decision to reject the death penalty. 2 3 5 That execution of nobleman
Franz Zahlheim, a convicted murderer, was publicly carried out on March

227.
228.
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230.
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10, 1786 by way of hot pincers and breaking on the wheel. 2 3 6 "This
abolitionist period was short," Robert Fico of the Ministry of Justice of
Slovakia later wrote, "because soon after Joseph's death, Emperor Franz
II issued a decree in 1796 by which the death penalty was restored."23 7
In 1786, just three years after the end of America's Revolutionary
War, Pennsylvanians changed their own state law to narrow the
categories of capital offenses, prohibiting the death penalty's use for
burglary and sodomy. 2 3 8 Philadelphia's Walnut Street Prison-a place to
house offenders in lieu of killing them on the scaffold-opened in
1790,239 just a year before the ratification of the U.S. Constitution's
Eighth Amendment prohibiting "cruel and unusual punishments." And in
1794, the people of Pennsylvania went even further, taking the novel step
of dividing murder into degrees.240 Under Pennsylvania's new statutory
regime, only premeditatedmurders and killings committed in the context
241
of prescribed felonies-felony murders-were punishable by death.
Shortly before the passage of that law, William Bradford had authored an
influential legislative report-An Enquiry How Far the Punishment of
Death Is Necessary in Pennsylvania (1793)-that explicitly referenced
the writings of Montesquieu and Beccaria.242 For Bradford-as for
Montesquieu, Beccaria, and many others of that era-the key question
24 3
was whether executions were "necessary" or "absolutely necessary."
History reveals that Montesquieu influenced Beccaria, and that the
writings of both men-the French jurist and the Italian philosopherwere often cited side by side, shaping laws far and wide. The Handbook
of Comparative Criminal Law emphasizes the impact of the
Montesquieu/Beccaria dynamic duo before and during the tumultuous
French Revolution: "Translated into French in 1766, the book of Beccaria
was received with enthusiasm in France. Influenced by his and
Montesquieu's ideas, the Revolutionary Assemblies made considerable

236. REBECCA GATES-COON, THE CHARMED CIRCLE: JOSEPH 11 AND THE "FIVE PRINCESSES,"
1765-1790, at 260 (2015); THEODORE ZIOLKOWSKI, LURE OF THE ARCANE: THE LITERATURE OF
CULT AND CONSPIRACY 129-30 (2013); A. LENTIN, ENLIGHTENED ABSOLUTISM (1760-1790): A
DOCUMENTARY SOURCEBOOK 119 (1985).
237. Robert Fico, The Death Penalty in Slovakia, in THE DEATH PENALTY: ABOLITION IN

EUROPE 117 (1999).
238.

STEVEN WILF, LAW'S IMAGINED REPUBLIC: POPULAR POLITICS AND CRIMINAL JUSTICE

IN REVOLUTIONARY AMERICA 148 (2010).

239. Id.
240. BESSLER, supra note 103, at 229.
241. Id.
242. BESSLER, supranote 57, at 88.
243. See BESSLER, supra note 103, at 127; BESSLER, supra note 57, at 46, 88-91; see also
REPORT FROM HIS MAJESTY'S COMMISSIONERS FOR INQUIRING INTO THE SYSTEM OF MILITARY

PUNISHMENTS IN THE ARMY 117, 301 (1836) (asserting that corporal punishments must be
"absolutely necessary").
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reforms to the criminal law." 2 44 In June 1791, during the midst of the
French Revolution, there was much anti-death penalty advocacy, though
the Reign of Terror is what most people remember now. A new French
penal code was crafted from 1790 to 1791, and capital punishment was
very much on the agenda. 2 4 5 For example, Etienne Michel Le Pelletier de
Saint-Fargeau (1760-1793) presented to the French Assembly a penal
code that has been characterized as a "synthesis of Enlightenment
thought." 2 4 6 The proposed system, developed in the wake of the
American Revolution, was based on "humane," "proportionate" and
"fixed" punishments. 24 7 While Le Pelletier and others sought the death
penalty's abolition, the reformers did not achieve all that they sought.2 4 8
From the American Revolution to the French Revolution, Beccaria's
writings were thus an important part of the conversation in enlightened
circles and public discourse.
The movement to codify criminal laws in accordance with
Enlightenment principles propelled much debate over capital punishment
and on whether it was necessary for the state to kill. The French Penal
Code of 1791 only reduced the number of capital crimes, though the 1789
Declaration of the Rights of Man-the penal code's predecessorprovided in Article 8 in no uncertain terms: "[T]he law can only lay down
punishments that are strictly and obviously necessary and a person can
only be punished by virtue of a law established and promulgated prior to
the wrongful conduct and legally applicable." 24 9 This represented a sea
change in the way governments had arbitrarily approached punishments
in the past, with much of that change attributable to Montesquieu and
Beccaria's pioneering works. 2 5 0 Not all post-Beccaria laws and legal
codes were the same, and not all constitutions and laws after the
publication and dissemination of Beccaria's treatise were progressive.
244.

Catherine Elliott, France, in THE HANDBOOK OF COMPARATIVE CRIMINAL LAW 210

(Kevin Jon Heller & Markus D. Dubber eds., 2011).
245.

MICHEL FOUCAULT, ABNORMAL: LECTURES AT THE COLLEGE DE FRANCE 1974-1975, at

91, 105 n.8 (Valerio Marchetti & Antonella Salomoni eds., Graham Burchell trans., 2003); G. W.
F. Hegel, Wrong [Das Unrecht], in WHY PUNISH? How MucH?: A READER ON PUNISHMENT 46

n.2 (Michael Tonry ed., 2011) ("The death penalty was retained in the French Penal Code of 1791,
but only with restrictions and after a long and searching debate.").
246. Marc Renneville, The French Revolution and the Origins of French Criminology, in
CRIMINALS AND THEIR SCIENTISTS: THE HISTORY OF CRIMINOLOGY IN INTERNATIONAL

PERSPECTIVE 34 (Peter Becker & Richard F. Wetzell eds., 2006).
247. Id.
248. See 2 JOHN P. McKAY, ET AL., A HISTORY OF WESTERN SOCIETY 637 (10th ed. 2011)

("[Tihe Reign of Terror (1793-1794) solidified the home front. Special revolutionary courts
responsible only to Robespierre's Committee of Public Safety tried 'enemies of the nation' for
political crimes. Some forty thousand French men and women were executed or died in prison.").
249.

Elliott, supra note 244, at 209-10; see Jean Pradel, CriminalLaw, in INTRODUCTION TO

FRENCH LAW 103, 104 (George A. Bermann & Etienne Picard eds., 2008).
250. Elliot, supra note 244, at 210.
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But the world would never be the same after Dei delitti e delle pene
appeared and after it was translated into scores of languages, including
into English as On Crimes and Punishments.25 1
Of course, Beccaria's countless readers and followers also promoted
his ideas in their own works. For example, just as Sir William
Blackstone's inclusion of Beccaria's ideas in his Commentaries
transmitted those ideas far and wide, Jeremy Bentham's writings gave
further exposure to them, bringing them to European colonies around the
globe. As one source on the Enlightenment's influence in faraway
Australia emphasizes: "Though Beccaria's influence was often subsumed
within that of his disciple, Bentham, he was a name which conferred
authority and hence was invoked by would-be penal reformers in colonial
Australia." 252 John Dunmore Lang quoted Beccaria on the need for
punishments to be "public, immediate and necessary; the least possible
in the case given, proportionate to the crime, and determined by the
laws." 2 5 3 Alexander Maconochie-an active reformer of Australian penal
policies--cited Beccaria, too, arguing in 1839 that existing practices
contravened the Beccarian principle that "[n]othing can produce a worse
moral effect than a striking and obvious disproportion between the quality
of an offence committed, and the degree of punishment awarded for it." 25 4
Nathaniel Kentish of Hobart, seeking the death penalty's abolition, also
appealed to the Italian philosopher in arguing that capital punishment was
"in contravention of the paramount and indefeasible rights of man." 255
Kentish called Beccaria "[o]ne of the most efficient auxiliaries in this
cause

. . . who,

by his powerful publication

on crimes

and

251. For example, French laws varied over the years in their treatment of capital punishment.
Compare Michael Forst, The Abolition of the Death Penalty in France,in THE DEATH PENALTY:
ABOLITION IN EUROPE 105, 106 (1999) ("In the spring of 1791, the Constituent National Assembly
adopted a new Criminal Code with its never-to-be-forgotten Article 3: 'Every condemned person
shall be beheaded.' It was at this point that an inventor came up with 'a less painful way' of
delivering the fatal blow, claiming that 'the principle of equality' in death had finally become
possible thanks to a newly invented improvement on the executioner's axe.") with id at 105
("[T]he idea of abolition continued to advance. A few years later, in the Act of 4 Brumaire, year
IV, the convention abolished capital punishment, but included a qualification that would prove its
undoing: 'from the date of publication of the general peace'. In 1810, the Napoleonic Code put
an end to this conditional abolition.").
252.

JOHN GASCOIGNE, THE ENLIGHTENMENT AND THE ORIGINS OF EUROPEAN AUSTRALIA

125 (2002).
253. Id.
254. CAPTAIN MACONOCHIE, AUSTRALIANA: THOUGHTS ON CONVICT MANAGEMENT, AND
OTHER SUBJECTS CONNECTED WITH THE AUSTRALIAN PENAL COLONIES 66, 73 n.1, 75 n.1 (1839)

is the strongest
(first quoting Beccaria as follows: "To set a price on the head of a criminal ...
proof of a weak or unwise Government"; and then quoting Beccaria as saying: "There is nothing
more dangerous than the common axiom, the spiritof the laws is to be considered.").
255. N. L. KENTISH, ESSAY ON CAPITAL PUNISHMENT ii (1842).
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had the high honour of introducing humanity into the

criminal codes of Europe." 25 6

III.

FROM THE INDUSTRIAL AGE TO THE INFORMATION AGE

As the Enlightenment gave way to the Industrial Age, societies across
the globe experienced significant-indeed radical-changes. Inventors
produced new technologies, and social reformers pushed for the abolition
of slavery, women's suffrage, and an end to barbaric punishments. As the
world's lawmakers looked for alternatives to corporal punishments and
executions, countries built prisons and penitentiaries designed to
incarcerate or reform offenders instead of beating, maiming or executing
them. In England, William Blackstone, John Howard and William Eden
collaborated to secure the passage of a Penitentiary Act in the late 1770s,
though that country's first national penitentiary, Millbank Prison, did not
open until 1816.257 "Beccaria's writings," historian Daniel Botsman
writes, "had a significant impact all over Europe, but in England
particularly they meshed with another important current of critique,
helping to give rise to the idea of the modern 'penitentiary."' 25 8 As
Botsman explains:
In the early 1770s an Englishman named John Howard
undertook a detailed survey of conditions in jails in
England, Wales, and eventually, parts of western Europe.
He published his findings in The State of the Prisons, a
book that shocked the English public with its carefully
documented evidence of squalid conditions and
mismanagement and the stark contrast it drew between

256.

JOHN GASCOIGNE, THE ENLIGHTENMENT AND THE ORIGINS OF EUROPEAN AUSTRALIA

123-25 (2002) ("Beccaria's influence was also mediated through the widely read Cambridge
textbook, Principles of Morals and Political Philosophy (1785), by William Paley."); N. L.
Kentish, ESSAY ON CAPITAL PUNISHMENT 32 (1842); see N. L. KENTISH, TREATISE ON PENAL

DISCIPLINE 19 (1858) ("[M]y experience is supported by that of the . . . enlightened
sentiments ... enunciated . .. by ... Beccaria .... .").
257. SEAN MCCONVILLE, A HISTORY OF ENGLISH PRISON ADMINISTRATION 98 (1981);
MITCHEL P. ROTH, PRISONS AND PRISON SYSTEMS: A GLOBAL ENCYCLOPEDIA xxxiii (2006);
GEORGE HOLFORD, AN ACCOUNT OF THE GENERAL PENITENTIARY AT MILLBANK 31 (1828).

England's Penitentiary Act "envisioned the construction of two large prisons in London, in which
inmates would spend up to two years, wearing uniforms, sleeping in solitary cells, and becoming
inured to the 'habits of industry' through a steady diet of hard labor." DANIEL V. BOTSMAN,
PUNISHMENT AND POWER IN THE MAKING OF MODERN JAPAN 118 (2005) ("The act itself was

passed by Parliament in 1779, but the resources needed to put it in to effect were never secured,
and transportation of convicts to Australia was soon embraced as an attractive alternative to costly
experiments with prison construction.").
258.

BOTSMAN, supranote 257.
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English jails and a small number of well-run institutions
that Howard had inspected on the continent.2 5 9
Howard had been impressed by the Rasp House in Amsterdam, a
facility established in the late sixteenth century to put petty criminals to
work, and by Ghent's Maison de Force, built by the Flemish in 1771 to
combat "vagabondage and petty theft."26 0
The idea of the "penitentiary system" meshed well with Beccaria's
call for "penal slavery." In America, where the writings of Beccaria and
Howard were popular, the late eighteenth century and the early nineteenth
century saw the construction of several large penal institutions on a stateby-state basis.26 1 These prisons included Philadelphia's Eastern State
Penitentiary and New York's Auburn and Sing Sing penitentiaries. 26 2
Howard, Daniel Botsman writes, "won support for his ideas from a
number of influential jurists who had already been converted to the
general cause of penal and judicial reform by Beccaria." 263 As one
criminology texts emphasizes of the American trend that continued into
the Jacksonian Age: "Between 1790 and 1817, Georgia, Kentucky,
Maryland, Massachusetts, New Hampshire, New Jersey, New York,
Ohio, Pennsylvania, and Vermont all constructed their first penitentiaries.
The reform impulse remained strong in America between 1790 and
1830.",264 In 1831, Alexis de Tocqueville-the French political thinker,
famous for his book, Democracy in America-traveled to America with
his friend, Gustave de Beaumont, for the express purpose of studying
America's prisons for the French government. 26 5 This was still the Age
of Beccaria, and penal reform was still very much on American and
European agendas.
As penitentiaries were built, anti-death penalty activism grew. In
Western countries, that sentiment was reflected in the formation of
England's Quaker-dominated Society for Diffusing Information on the
Subject of Punishment by Death (1808), the British Anti-Capital
Punishment Society (1828), and the American Society for the Abolition
of Capital Punishment (1845).266 It was also reflected in a number of
259. Id.
260. Id.; see Julie A. Carlson, Romantic Poet Legislators: An End of Torture, in SPEAKING

ABOUT TORTURE 224-25 (Julie A. Carlson & Elisabeth Weber eds., 2012) ("Beccaria is credited
with having sparked the penal reform ascribed to John Howard and the judicial critiques and

innovations of Jeremy Bentham.").
261. See ROTH, supra note 23, at 115.
262. Paul Kahan, Penitentiaries, in THE SOCIAL HISTORY OF CRIME AND PUNISHMENT IN
AMERICA: AN ENCYCLOPEDIA 1331-32 (Wilbur R. Miller ed., 2012).
263. BOTSMAN, supra note 257.
264. ROTH, supra note 23, at 115.
265.

JULIUS J. MARKE, A CATALOGUE OF THE LAW COLLECTION AT NEW YORK UNIVERSITY

WITH SELECTED ANNOTATIONS 488 (1953).

266.

Hugo A. Bedau, General Introduction, in CAPITAL PUNISHMENT

14 (James A.
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constitutions and laws. For example, New Hampshire's 1784
Constitution-echoing the language of Montesquieu, Beccaria and
Blackstone-provided in part:
All penalties ought to be proportioned to the nature of
the offence. No wise legislature will affix the same
punishment to the crimes of theft, forgery and the like,
which they do to those of murder and treason; where the
same undistinguished severity is exerted against all
offences, the people are led to forget the real distinction in
the crimes themselves, and to commit the most flagrant
with as little compunction as they do those of the lightest
dye. For the same reason a multitude of sanguinary laws
is both impolitic and unjust. The true design of all
punishments being to reform, not to exterminate
mankind."2 6 7
With penitentiaries being authorized and built, jurisdictions began to
curtail the death penalty for certain offenses. In England, Sir Samuel
Romilly (1757-1818)-a man who thoroughly embraced penal reformcalled for the death penalty's repeal for shoplifting. 2 68 His bill passed the
House of Commons in 1813, but it failed in the House of Lords. 269 It was
only after Romilly's death 270 that, in 1820, England abolished the death
penalty for that crime.2 7 1 In the 1820s and 1830s, Sir James Mackintosh
and Sir Robert Peel also introduced legislation in Parliament to do away
with capital punishment for forgery, an effort that eventually bore fruit. 2
McCafferty ed., 1972); The Late Mr. Barry, 6 PHARM. J. & TRANSACTIONS, at 31 (1865); JOHN R.
MCKIvIGAN, FORGOTTEN FIREBRAND: JAMES REDPATH AND THE MAKING OF NINETEENTHCENTURY AMERICA 94 (2008); JOHN CUNNINGHAM, THE QUAKERS, FROM THEIR ORIGIN TILL THE
PRESENT TIME: AN INTERNATIONAL HISTORY 229 (1897); The Chemist & Druggist: A Monthly
Trade Journal, XXI, at 325, 58 (1879); CAPITAL PUNISHMENT, BASED ON PROFESSOR
MirrERMAIER'S 'TODESSTRAFE' 239 (John Macrae Moir ed., 1865) [hereinafter MITTERMAIER'S
TODESSTRAFE]; see also JAMES LANGLAND, THE CHICAGO DAILY NEWS ALMANAC AND YEARBOOK 135 (1916) (referring to the Chicago-based Anti-Capital-Punishment Society of America);
49 THE DEATH PENALTY 32 (Irwin Isenberg ed., 1977) ("Anti-gallows societies came into being
in every state along the eastern seaboard, and in 1845 an American Society for the Abolition of
Capital Punishment was organized.").

267. N.H. CONST. OF 1784, art. XVIII.
268.

JAMES KNOWLES, THE NINETEENTH CENTURY: A MONTHLY REVIEw 803 (1892).

269. Id.
270. DAVID BRUCE, THE LIFE OF SIR THOMAS FOWELL BUXTON: EXTRAORDINARY
PERSEVERANCE 97 (2014).
271. KNOWLES, supra note 268.
272. Id.; MICHAEL TONRY, THE OXFORD HANDBOOK OF CRIME AND CRIMINAL JUSTICE 735
(2011); see E.R. PITMAN, ELIZABETH FRY 109-11 (1889); see also SARA MALTON, FORGERY IN
NINETEENTH-CENTURY LITERATURE AND CULTURE: FICTIONS OF FINANCE FROM DICKENS TO
WILDE 149 n.2 (2009) ("In 1832 the Forgery Act and Coinage Offences Act abolished capital
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In 1820s America, lawmaker Edward Livingston-a former New York
City mayor and future U.S. Secretary of State-drafted a code for
Louisiana that sought to abolish the death penalty for all crimes. 273 His
effort wasn't successful, but he became a much-celebrated figure in his
day. 2 74 In France, Victor Hugo's Le Dernier Jour d'un Condamnd (The
Last Day of a Condemned Man), published in 1829, also reinvigorated
the death penalty debate. In that book's preface, added in 1832, Hugo
spoke of abolishing the death penalty as "the highest, holiest, most noble
aim" and gave a nod to Montesquieu and Beccaria. 2 7 5 As Hugo wrote:
"On Crimes and Punishments is an offshoot of On the Spirit of the Laws.
Montesquieu fathered Beccaria." 2 7 6 In particular, Hugo sought with his
book "to do his best to deepen the incision that, sixty-six years ago,
Beccaria made into the old gibbet that has loomed over Christianity for
centuries." 2 77

'

In the nineteenth and early twentieth centuries, the anti-gallows
movement had some major successes. Before America's Civil War
(1861-1865), three U.S. states-Michigan (1846), Rhode Island (1852),
and Wisconsin (1 853)-abolished the death penalty. 2 7 8 Michigan became
the first English-speaking jurisdiction to abolish the death penalty for
murder, and abolition in Rhode Island came after a forty-three-page
legislative report concluded that "the spirit of the age in which we live,
the sublime principles of Christianity, as well as the ends of justice,
demand the abolition of death as a penalty for crime." 2 7 9 In Wisconsin, it
was a state legislator-Marvin Bovee-who led the fight in the
Wisconsin State Senate to put an end to the practice, calling capital
punishment "a dark spot resting on us Christians." 2 8 0 Christopher Latham
Sholes, a Wisconsin assemblyman and the publisher of the Kenosha
Telegraph, partnered with Bovee in leading the legislative effort.2 8
Sholes had witnessed the 1851 execution of John McCaffary in Kenosha,

capital punishment for these latter two offenses was abolished by the Forgery Act of 1837.");
compare id. ("[E]mbezzlement by servants of the Bank of England remained a capital crime until
1861, when treason and murder alone remained statutory capital offenses. The last public
execution took place in 1868.") (citation omitted).
273. Philip English MacKey, Edward Livingston and the Originsofthe Movement to Abolish
Capital Punishmentin America, 16 J. LA. HIST. ASS'N 145, 145-53 (1975).

274. See id. at 157-66.
275. VICTOR HUGO, THE LAST DAY OF A CONDEMNED MAN 5, 19 (Christopher Moncrieff
trans., 2009).

276. Id. at 19.
277. Id. at 5.
278. BESSLER, supra note 57, at 275.

279. Id. at 275-76.
280.

BESSLER, supra note 57, at 275-76.

281.

MICHAEL J. PFEIFER, ROUGH JUSTICE: LYNCHING AND AMERICAN SOCIETY, 1874-1947,

at 114 (2004).
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Wisconsin, and was appalled by it.2 8 2 "The crowd has been indulged in
its insane passion for the sight of a judicially-murdered man," Sholes'
newspaper reported, adding: "We do not complain that the law has been
enforced. We complain that the law exists."
Sholes-the passionate
social reformer-later invented the typewriter as a way to allow people
to communicate more efficiently.2 8 4
Unfortunately, the Civil War halted the momentum of America's antideath penalty movement. Bovee's anti-gallows manifesto, Christand the
Gallows, was ready for release in 1861, but Bovee put its publication on
hold in light of the war.2 8 5 To have presented such a work during the Civil
War, Bovee wrote in 1869 when his book finally came out, "would have
been 'ill-timed,' to say the least." 2 8 6 But after the Civil War, anti-death
penalty activism resumed across the country.2 8 7 Early in 1869, a state
senator in Maine John L. Stevens, sought the death penalty's abolition in
his home state.289 The movement was fueled there by the March 12, 1869
hanging in the state prison of Clifton Harris, a black nineteen-year-old
who moved to Maine after serving in the Civil War.2 8 9 Though it took
some time, the Maine legislature abolished capital punishment in 1876.290
Marvin Bovee himself later published Reasons for Abolishing Capital
Punishment (1878), a book dedicated to his 84-year-old mother, whoas Bovee's inscription read-taught him "to hate nothing but Injustice
and Cruelty." 2 9 ' In his book, Bovee highlighted prominent abolitionist
voices, including Beccaria's, with Bovee emphasizing: "The Marquis
Beccaria, in 1764, published a work entitled, Dei Delitti e delle Pene
which produced a marked effect upon the public sentiment of that day.",29 3

282. See 1851 Kenosha Hanging Led to Capital Punishment Ban, MILWAUKEE SENTINEL,
Apr. 23, 1962, at 4 [hereinafter MILWAUKEE SENTINEL]; see also 2 RICHARD N. CURRENT, THE
HISTORY OF WISCONSIN: THE CIVIL WAR ERA, 1848-1873, at 191 (William Fletcher Thompson

ed., 1976).
283.
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HINTZ, WISCONSIN PORTRAITS: 55 PEOPLE WHO MADE A Difference 20-21 (Stan Stoga ed., 2000).
285. BESSLER, supra note 57, at 276-77.
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287. Id.
288.

See John L. Stevens, Remarks of John L. Stevens, in the Senate of Maine, Feb. 11 and

12, 1869, on an Order Instructing the Judiciary Committee to Report a Bill Abolishing Capital
Punishment (2d ed. 1869).
289. See Bedau Radelet, Fallibility and Finality, in CHALLENGING CAPITAL PUNISHMENT:
LEGAL AND SOCIAL SCIENCE APPROACHES 103 (Kenneth C. Haas & James A. Inciardi eds., 1988);
JEFFREY D. MERRILL SR., MAINE STATE PRISON 1824-2002, at 116 (2009).
290. See Radelet, supra note 289; MERRILL, supra note 289; JOH1N J. PULLEN, JOSHUA
CHAMBERLAIN: A HERO's LIFE & LEGACY 37-48 (1st ed. 1999).
291. MARVIN H. BOVEE, REASONS FOR ABOLISHING CAPITAL PUNISHMENT iii (1878).
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Outside the United States, anti-death penalty efforts continued
unabated in the nineteenth century, with successes coming in that century
and the next one. For example, there was much agitation in Italianspeaking lands for the death penalty's abolition. 2 93 In fact, on May 8,
1860, a bill for the death penalty's total abolition was introduced in the
Turin Parliament by Representative Mazzoldi, who saw many cases of

judicial error.294 "Although the measure

was

given

respectful

consideration," one source later reported, "it was resolved that the
question of abolishing capital punishment should be deferred until the
discussions should take place regarding a general Penal Code for the
newly united Kingdom of Italy." 2

The subject came up again in 1865

when Representative Pasquale Stanislas Mancini, also worried about
miscarriages of justice, brought forward the issue. 29 6 A professor of
international law and a Minister of Justice and Religion in the Italian
government, Mancini was a leader of the Liberal party.297 As was
reported after the fact:
The vote of March 13th, 1865, in the Second Chamber,
for the total abolition of capital punishment, after
Mancini's great speech, was 127 for, with 96 against
abolition. As a result of the agitation on the subject, the
death penalty was almost inoperant in Italy after 1860,
was abolished in Piedmont in 1867, ceased to be applied
anywhere in Italy after 1876, but was not legally abolished
for the whole kingdom until 1890.298
A biographical sketch of Mancini notes that "[w]hile minister he
abolished capital punishment, except in case of parricide or regicide." 299
In 1871, a statue of Cesare Beccaria was erected in Milan not far from
the Law Courts.30 0
293. See Maynard Shipley, The Abolition ofCapital Punishment in Italy and San Marino, 40
Am. L. REV. 240, 240 (1906).

294. Id. at 246.
295. Id.
296. Id.
297.
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OF THE ENCYCLOPEDIA

BRITANNICA 1980 (Supp. 1898) [hereinafter NEW AMERICAN].
298. Shipley, supra note 293, at 246. Italy has produced a large number of abolitionists,
receiving their "chief impulse from Beccaria"-to borrow the words of one commentator. As that
commentator wrote: "That great reformer, in his classic work 'On Crimes and Punishments,'
stigmatised capital punishment as 'depravatory,' declaring it to be absurd that the law should
avenge homicide by itself perpetrating homicide; and that in order to deter citizens from
assassination it should present to them the debasing spectacle of a public assassination." T. Boston
Bruce, The New Italian CriminalCode, 19 L. Q. REv. 287, 293-94 (1889).
299. NEw AMERICAN, supra note 297.
300. JOHN MURRAY, HANDBOOK FOR TRAVELLERS IN NORTHERN ITALY 162 (14th ed. 1877);
see I PIONEERS IN PENOLOGY: THE REFORMERS, THE INSTITUTIONS, AND THE SOCIETIES, 1557-

46

UNIVERSITY OFFLORIDA JOURNAL OFLAW & PUBLIC POLICY

[Vol. 29

The tiny mountainous Republic of San Marino, an Italian-speaking
microstate, actually abolished the death penalty for ordinary crimes in
1848 and abolished it for all crimes in 1865, the last year of America's
Civil War. 3 0 1 As Maynard Shipley wrote in the New York Law Review in

1906:
Acting in accordance with the earnest recommendation
of the famous lawyer Mancini, then Minister of the Kingdom
of Italy, the legislators of the little Republic of San Marino
abolished the death penalty in 1848. In the new Code of 1859
capital punishment was again excluded, in conformity with
the views of its learned author, Professor Zupetta, 3 0 2 and in
harmony with the wishes of a majority of the legislators. 3 0 3
Formerly a professor in Naples and Turin, Professor Zupetta was then
teaching in San Marino and had previously-in a work on criminal lawargued against executions. 304 San Marino even refused to sign an
extradition treaty with the United States during the tenure of U.S.
Secretary of State John Hay (1838-1905), declaring that "they did not
care to enter into direct negotiations with a country which preserved too
many institutions of the Middle Ages in its laws and customs, among
them the death penalty for murder."
Gradually, in addition to tiny San Marino, a few other countries came
to oppose the death penalty's use. "In 1863," another source notes of the
death penalty in the Americas, "Venezuela became the first country in the
world to abolish the death penalty for all crimes, and by the mid-twentieth
century Brazil, Colombia, Costa Rica, Ecuador, Uruguay, and Argentina

1900, at 68 n.120 (David M. Horton ed., 2006) ("Two statues have been erected to Beccaria in
Milan, Italy. Both may be seen today. One is found situated on the grand staircase at the Museum
Palazzo di Brera, and the other stands in front of the Palace of Justice in the Piazza Beccaria, off
the Via Cesare Beccaria."). There are also streets-Via Cesare Beccaria-named after Beccaria
in Rome and Trieste, as well as another street-Rue Beccaria-named after him in Paris.
INTERNATIONAL THEATRE YEARBOOK 155 (1978); INTERNATIONAL MOTION PICTURE ALMANAC
377 (1949); 1 MELBOURNE INTERNATIONAL ExHIBITION, 1880: THE OFFICIAL CATALOGUE OF THE

ExHIITs 80 (2d ed. 1880).
301. Anne Ferrazzini & Michel Forst, Abolition in France, in THE DEATH PENALTY: BEYOND

ABOLITION 192 (2004). The laws of Tuscany and the Republic of San Marino were of interest to
other locales as they studied whether to retain or abolish capital punishment. NEW SOUTH WALES
LEGISLATIVE COUNCIL, REPORT OF THE CAPITAL PUNISHMENT COMMISSION; TOGETHER WITH THE

MINUTES OF EVIDENCE, AND APPENDIX 494-95 (1868); see also id. at 55, 106-07, 158, 264, 586,

588 (discussing Beccaria's ideas).
302. The professor's last name is also commonly spelled "Zuppetta." 188 ADRIAN EDWARDS
& CHRIS MICHAELIDES, SAN MARINO 44 (1996).

n.2.

303.

Shipley, supra note 293, at 250.

304.
305.

MITTERMAIER'S TODESSTRAFE, supra note 266, at 74 n.2.
Shipley, supra note 293, at 250; MITrERMAIER's TODESSTRAFE, supra note 266, at 74
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had removed the punishment in peacetime." 306 "[T]he eighteenth-century
philosopher who had the greatest influence on Latin American penal
codes was Cesare Beccaria," an article in the PoliticalScience Quarterly
declared in 1943.307 Back in Europe, Portugal abolished capital
punishment in 1867 and The Netherlands did so in 1870.308 A report of
the Society for the Abolition of Capital Punishment, released in England
in 1867 and surveying public sentiment in the days before sophisticated
polls, expressed "abundant reason to be satisfied with the numerous
indications of a growing public opinion in favour of the total abolition of
the death penalty." 3 09 Just a year later, in 1868, Charles Gilpin-a
member of Parliament-sought to abolish the death penalty entirely
following the creation, in 1866, of a royal commission to study capital
punishment.3 10 Along with the Scandinavian countries of Norway (1905),
Sweden (1921) and Denmark (1933), other European countries-Iceland
in 1928, Switzerland in 1942, Italy in 1944, both Finland and Germany
in 1949 and Austria in 1950-joined in, also abolishing the death
penalty.

&

306. 1 THE OXFORD COMPANION TO COMPARATIVE POLITICS 141 (Joel Krieger ed., 2012); see
Thomas Banchoff, Human Rights, the Catholic Church, and the Death Penalty in the United
States, in RELIGION AND THE GLOBAL POLITICS OF HUMAN RIGHTS 288 (Thomas Banchoff
Robert Wuthnow eds., 2011) ("Internationally, Venezuela abolished the death penalty in 1863,
followed by several other Latin American republics.").
307. Robert G. Caldwell, Exile as an Institution, 58 Political SCIENCE QUARTERLY 239, 241
(1943); see also BERNARD BAILYN, ATLANTIC HISTORY: CONCEPT AND CONTOURS 107 (2005)
("Less obvious was the ubiquitous influence of Cesare Beccaria's On Crime and Punishment, that
brief but potent manifesto of the Milanese avant-garde which inspired reformers not only in
Europe and not only in North America, but also, and especially, in Latin America.").
308. SCHABAS, supra note 63, at 5-6.
REPORT OF THE SOCIETY FOR THE ABOLITION OF CAPITAL PUNISHMENT 3 (1867).
ROBERT J. SHARPE, THE LAZIER MURDER: PRINCE EDWARD COUNTY, 1884, at 147
(2011); JOHN D. BESSLER, DEATH IN THE DARK: MIDNIGHT EXECUTIONS IN AMERICA 37 (1997);
FRANCIS ARNOLD KNIGHT, A HISTORY OF SIDCOT SCHOOL: A HUNDRED YEARS OF WEST COUNTRY
309.

310.

QUAKER EDUCATION 1808-1908, at 95-96 (1908).
311. See Roger Hood, The Importance of Abolishing the Death Penalty, in THE DEATH
PENALTY: BEYOND ABOLITION 10 (2004); Robert Fico, The Death Penalty in Slovakia, in THE
DEATH PENALTY: BEYOND ABOLITION 118 (2002); ASTOLFo DI AMATO, CRIMINAL LAW IN ITALY

126 (2011) ("In 1944, the death penalty was generally abolished by Law Decree No. 224 of 1944;
however, it was retained under certain circumstances pursuant to Law Decree No. 159 of 27 July
1944 (for serious crimes relating to fascism) and Law Decree No. 234 of 10 May 1945 (for

exceptional cases of serious criminal offences such as extortion and armed robbery)."); id.
("Italy's definitive choice to renounce the death penalty was confirmed in 1947 in the original

version of the Constitution (in the final paragraph of Article 27) which states: 'the death penalty
is not admitted, except for the cases provided for by the military laws in times of war'."). Several
countries abolished capital punishment after World War II. After Italy experienced a period of
fascism from the 1920s to the 1940s, Beccaria was remembered after the death penalty's abolition
came again to Italian soil. See, e.g., CARPENTIER, supra note 116, at 94 ("[W]hen I read in Article
27: 'Death penalty is not allowed', this is, oh dear students of Milan, this is Beccaria who
speaks!"); Caroline Ravaud & Stefan Trechsel, The Death Penalty and the Case-Law of the
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Over the centuries, a series of authors, elected officials, and anti-death
penalty activists have kept up the abolitionist pressure by writing books,
pamphlets, legislation and letters to the editor. In the eighteenth century,
Dr. Benjamin Rush's Considerations on the Injustice and Impolity of
Punishing Murder by Death (1792) and Thomas Paine's Rights ofMan
(1791) came out.312 In the nineteenth century, the world received titles
such as Francois Guizot's A Treatise on Death Punishments(1821),313 G.
F. H. Crockett's Address to the Legislature ofKentucky on the Abolition
of Capital Punishments (1823), and Jeremy Bentham's To His Fellow
Citizens of France on Death Punishment (1831). Bentham's take: "The
punishment of death-shall it be abolished? I answer-Yes." 314 Among
many other anti-death penalty writings, 3 15 nineteenth-century readers
were also treated to Massachusetts lawmaker Robert Rantoul Jr.'s Report
on the Abolition of CapitalPunishment (1836),316 Arguments ofEdward
Livingston Against Capital Punishment(1847),317 and Horace Greeley's
Hints TowardReforms (1 850).318 A British barrister, Basil Montagu, also
wrote Opinions of Different Authors upon the Punishment of Death
(1812) and Thoughts on the Punishment of Deathfor Forgery (1830).319
And John Greenleaf Whittier and Walt Whitman-two leading American
poets-penned their own anti-death penalty poems. 32 0 The twentieth
Institutions of the European Convention on Human Rights, in THE DEATH PENALTY: ABOLITION

IN EUROPE 89 (1999) ("As far back as 1979 the Italian Constitutional Court refused to allow a
person's extradition to France on the ground that the charges brought against the offender in
France then carried the death penalty, which Italy had abolished under Article 27, paragraph 4, of
the Constitution of 1948.").
312. BESSLER, supra note 103, at 126-27, 301-02; THOMAS PAINE, RIGHTS OF MAN: BEING
AN ANSWER TO MR. BURKE'S ATTACK ON THE FRENCH REVOLUTION (Moncure Daniel Conway ed.,

1791).
313.

JON YORKE,

AGAINST

THE DEATH

PENALTY:

INTERNATIONAL

INITIATIVES

AND

IMPLICATIONS xiii (Jon Yorke ed., 2008).
314.

JEREMY

BENTHAM,

JEREMY BENTHAM TO HIS FELLOW CITIZENS OF FRANCE ON DEATH

PUNISHMENT 3 (1831).
315. See generally James Gregory, Victorians Against the Gallows: CapitalPunishmentand
the Abolitionist Movement in Nineteenth Century Britain, 56 VICTORIAN STUD. 300, 301-02

(2014).
316. JOHN CYRIL BARTON, LITERARY ExECUTIONS: CAPITAL PUNISHMENT AND AMERICAN
CULTURE, 1820-1925 140 (2014); CAPITAL PUNISHMENT IN THE UNITED STATES: A
DOCUMENTARY HISTORY 45 (Bryan Vila & Cynthia Morris eds., 1997).
317.

EDWARD

LIVINGSTON,

ARGUMENT

OF

EDWARD LIVINGSTON,

AGAINST

CAPITAL

PUNiSHMENT (1847).
318. PAUL CHRISTIAN JONES, AGAINST THE GALLOWS: ANTEBELLUM AMERICAN WRITERS
AND THE MOVEMENT TO ABOLISH CAPITAL PUNISHMENT 163 (2011).
319. 2 BASIL MONTAGU, THE OPINIONS OF DIFFERENT AUTHORS UPON THE PUNISHMENT OF
DEATH (1812); BASIL MONTAGU, THOUGHTS ON THE PUNISHMENT OF DEATH FOR FORGERY (1830).

320.

BOHM, supra note 59, at 7 ("Two of America's greatest poets wrote anti-death penalty

poems during the 1840s. John Greenleaf Whittier penned, 'The Human Sacrifice,' in 1843, and
Walt Whitman's 'The Dialogue: A Brief Statement ofthe Argument for the Abolition of the Death
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century also saw an array of new writings, including post-World War II
titles such as Arthur Koestler's Reflections on Hanging(1956) and Albert
Camus's essay, "Reflections on the Guillotine" (1957).
The death penalty's abolition has always come in fits and starts,
ebbing and flowing with the times, with progress uneven and often beset
with setbacks as once abolitionist jurisdiction sometimes fall back into
the retentionist category. For instance, in the Progressive Era, ten U.S.
states abolished capital punishment, but only Minnesota and North
Dakota declined to reinstate it. 3 2 1 "South and Central America have been
in the vanguard of the abolitionist movement," Roger Hood and Carolyn
Hoyle emphasize in their book, The Death Penalty: A Worldwide
Perspective.3 2 2 Indeed, a large number of countries south of the U.S.
border-the region that saw so much anti-death activity-now outlaw
capital punishment in their constitutions. Article 11 of the 1991
Constitution of Columbia reads: "The right to life is inviolable. There will
be no death penalty." 32 3 Article 8 of the Constitution of the Dominican
Republic, promulgated in 1966, also refers to "the inviolability of life"
and states: "neither the death penalty, torture, nor any other punishment
or oppressive procedure or penalty that implies loss or diminution of the
324
physical integrity or health of the individual may be established."
Article 19 of the 1979 Constitution of the Republic of Ecuador likewise
contains a provision on "[t]he inviolability of life," further providing:
"There is no death penalty." 325 Article 30 of the Constitution of the
Republic of Panama, in a title on "Individual and Social Rights and

Penalty' was published in a popular magazine in 1845. By the late 1840s, death penalty opposition
became so prevalent in some northern states that it had become difficult to empanel juries in
capital cases.").
321.

JOHN F. GALLIHER ET AL., AMERICA WITHOUT THE DEATH PENALTY: STATES LEADING

THE WAY 79 (2002).
322. ROGER HOOD & CAROLYN HOYLE, THE DEATH PENALTY: A WORLDWIDE PERSPECTIVE

70 (5th ed. 2015); id at 71 ("Argentina first abolished the death penalty for political offences in
1853 and for all crimes in 1921, five years after the last execution had been carried out in 1916.
However, military governments in the post-Second World War period reintroduced the death
penalty at various times for violent crimes and other acts associated with political objectives. On
each occasion, such was the opposition from civil society that these laws were soon repealed,
except under military law. The last such phase was under the military junta which was in power
from 1976 to 1983. No one was judicially executed but large-scale extrajudicial executions and
disappearances were rife. When the military junta fell and democracy was restored, the National

Congress abolished the death penalty for all ordinary offences in 1984."); id. ("[l]n 2008 ... the
Code of Military Justice was abolished and Argentina ratified the Second Optional Protocol to the
ICCPR and the Protocol to the American Convention on Human Rights to Abolish the Death
Penalty.").
323.

2 DONALD P. KOMMERS ETAL., AMERICAN CONSTITUTIONAL LAW: ESSAYS, CASES, AND

COMPARATIVE NOTES 478 (3d ed. 2010).

324. Id.
325. Id.
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Duties," also identically reads: "There is no death penalty."3 2 6 In 2011,
the Inter-American Commission on Human Rights-looking to the
future-released a lengthy and comprehensive report with this telling
title: The Death Penalty in the Inter-American Human Rights System:
From Restrictions to Abolition.3 27
It is Europe, of course, that now stands at the forefront of the antideath penalty movement. In 1953, the European Convention on Human
Rights protected "[e]veryone's right to life" in a generic fashion, with that
convention also providing: "No one shall be subjected to torture or to
inhuman or degrading treatment or punishment."3 28 Since that time,
however, more specific human rights protections targeted at capital
punishment have been put in place. Protocol No. 6 to the European
Convention, in force as of 1985, abolished the death penalty except in
time of war or imminent threat of war.3 2 9 Protocol No. 13 to the European
Convention-adopted in 2003 and quickly ratified by nearly all European
countries-unequivocally bars the punishment of death even in
wartime. 3 3 0 The European Union has imposed a ban on the export of
lethal injection drugs, leading to drug shortages in the U.S., and European
countries now also refuse to extradite criminals outside the EU unless
assurances are obtained that the death penalty will not be sought. 3 3 1These
efforts have been spearheaded by Reprieve, an NGO headed by Maya Foa
who has fought to cut off the supply of lethal injection drugs to American
states that retain capital punishment. 3 3 2
The death penalty, as the recent abolitionist steps by The Gambia and
Madagascar make clear, has not just come under attack in Western
326. Id. at 479.
327.

INTER-AMERIcAN COMMISSION ON HUMAN RIGHTS, THE DEATH PENALTY IN THE INTER-

AMERICAN

HUMAN

RIGHTS

SYSTEM:

FROM

RESTRICTIONS

TO

ABOLITION

(2011),

https://www.oas.org/en/iachr/docs/pdf/deathpenalty.pdf.
328. COUNCL OF EUROPE, EUROPEAN CONVENTION ON HUMAN RIGHTS 6 (2010),
http://www.echr.coe.int/Documents/ConventionENG.pdf.
329. Protocol No. 6 to the Convention for the Protection of Human Rights and Fundamental
Freedoms concerning the Abolition of the Death Penalty arts. 1-2 openedfor signatureApril 28,

1983, E.T.S. No. 114 (entered into force March 1, 1985); see Council of Europe, Explanatory
Report to Protocol6, https://rm.coe.int/1 6800c96fb.pdf.
330. Protocol No. 13 to the Convention for the Protection of Human Rights and Fundamental

Freedoms, Concerning the Abolition of the Death Penalty in all Circumstances arts. 1-2, opened
for signature May 3, 2002, E.T.S. No. 187 (entered into force July 1, 2003). Protocol No. 13 has
been ratified by 44 state parties out of the 47 member states of the Council of Europe. See Chart
of
Signatures
and
Ratifications
of
Treaty
187,
COUNCIL
OF
EUROPE,
https://www.coe.int/en/web/conventions/full-list/-conventions/treaty/1 87/signatures?pauth=

XVbWX5kM (last visited Feb. 24, 2018).
331. BESSLER, supra note 57, at 290-91; Matt Ford, Can Europe End the Death Penalty in
America?, THE ATLANTIC (Feb. 18, 2014), https://www.theatlantic.com/international/

archive/2014/02/can-europe-end-the-death-penalty-in-america/283790/.
332.
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Foa,

REPRIEVE,

https://www.reprieve.org.uk/about/reprieve-staff-and-

fellows/maya-foa/ (last visited Jan. 21, 2018).
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societies. The continents of Africa and Asia, especially African countries,
have made significant strides of their own as the world strives to rid itself
of state-sanctioned killing. As one scholar, Frans Vilgoen at Pretoria's
Centre for Human Rights, pointed out in 2007: "An emerging
international trend towards abolition has found support on African soil,
at both the national and regional levels."3 3 3 In The Death Penalty in
Africa: The Path Towards Abolition, Dr. Aim6 Muyoboke Karimundawriting seven years later-made this more specific observation: "Thirtyeight out of 54 African countries (70 percent) are now either de jure or
defacto abolitionists, and retentionist countries have become reluctant to
carry out executions or are moving towards minimal resort to the death
penalty." 334 "In Africa," yet another academic, William Schabas,
explains, "the turning point in the abolition of capital punishment was not
the influence of European reform so much as liberation from colonial
domination." 335 Over many decades, African countries have, in fact, had
to shake off the legacy of colonialism. Beccaria's work-at a distance of
many decades-was cited and debated in South Africa, however, years
before the death penalty was outlawed there. Indeed, On Crimes and
Punishments-though a product of Europe-laid the intellectual
foundation for the material changes that have gradually come to the
continent of Africa. 3 3 6
In outlawing or arguing against executions, African jurists have
invoked the principle of human dignity-a concept closely associated
with the African notion of ubuntu337 -- and the right to be free of cruel and
inhuman punishments. The U.S. Supreme Court, in cases like Gregg v.
333.

CHENW1, supra note 39, at vii.

334.

AIME MUYOBOKE KARIMUNDA, THE DEATH PENALTY IN AFRICA: THE PATH TOWARDS

ABOLITION 1 (2014).
335. William A. Schabas, Prefaceto KARIMUNDA, supra note 334, at xii.
336. B. van Niekerk, Hanged by the Neck until You Are Dead: Some Thoughts on the
Application of the Death Penalty in South Africa, 86 S. African L.J. 457, 461 (1969); PETER
RANDALL, THE DEATH PENALTY AND THE CHURCH IN SOUTH AFRICA: A STUDY DOCUMENT FOR

SOUTH AFRICAN CHRISTIANS 6 (1970) ("Dr B. van Niekerk gives credit to the Italian
crim[i]nologist, Cesare Beccaria (1738-1794) for initiating the organised movement towards
abolition of the death penalty. The points dealt with by Beccaria are still being debated by those
in favour of either retention or abolition in South Africa."); 3 SA 182 (1985) ("In the matter of R
v. Swanepoel (supra) Acting Justice of Appeal Davis jj stated as follows: "A great authority on
punishments, Beccaria, says (Ch 12) the end punishment, therefore, is no other than to prevent
the criminal from doing further injury to society, and to prevent others from committing the like
offence."); R v. Swanepoel, 1945 AD 444 (quoting Beccaria); S v. Khumalo and Others (24/83)

[1984] ZASCA 30, [1984] 2 All SA 232 (A), 1984 (3 SA 327 (28 March 1984), at para. 14 (same).
337. John D. Bessler, In the Spirit of Ubuntu: Enforcing the Rights of Orphans and
Vulnerable ChildrenAffected by HIV/AIDS in South Africa, 31 HASTINGS INT'L & COMP. L. REV.
33, 88-89 (2008) ("Justice Pius Langa on South Africa's Constitutional Court-in the milestone
case that declared South Africa's death penalty unconstitutional-recounted how ubuntu
'recognises a person's status as a human being, entitled to unconditional respect, dignity, value
and acceptance from the members of the community such person happens to be part of."').
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Georgia3 3 8 and Baze v. Rees, 3 3 9 has upheld the death penalty's
constitutionality since 1976. But the Constitutional Court of South
Africa, acting in a post-apartheid world, declared that country's death
penalty unconstitutional in 1995, putting an end to the practice.
Finding
capital punishment a "cruel, inhuman or degrading treatment or
punishment," the South African court noted in its judgment that "[a]n
account of the history of the death sentence, the growth of the abolitionist
movement, and the application of the death sentence by South African
courts is given by Prof. B. van Niekerk in Hanged by the Neck Until You
Are Dead .... " 4 1 Professor Barend van Niekerk had, himself, credited
Beccaria's influence on the abolition movement. 3 4 2 In both Africa and
Asia, colonial rule brought European oppression, but also ideas about
crime and punishment to those continents. As one source notes:
"European prison systems were instituted in Asia and Africa as an
important component of colonial rule. In India, for example, the English
prison system was introduced during the second half of the 18th century,
when jails were established in the regions of Calcutta and Madras."3 4 3 In
places like India, Cesare Beccaria is thus still remembered as "the father
of modem criminology" and as a man who criticized torture and the death
penalty.344
In their book, The Next Frontier:National Development, Political
Change, and the Death Penalty in Asia, David Johnson and Franklin
Zimring call Asia "the next important frontier for policy debate and legal
change with respect to capital punishment. "3 4 5 As Johnson and Zimring
explain:
The campaign to end execution started in western
Europe with the publication of Cesare Beccaria's On
Crimes and Punishments in 1764 and then made slow and
uneven progress for more than a century. Executions had
probably declined in many nations even before Beccaria,

338. 428 U.S. 153, 177 (1976).
339. 553 U.S. 35, 36 (2008).
340.

THE DEATH PENALTY IN AMERICA: CURRENT CONTROVERSIES 33-34 (Hugo Adam

Bedau ed., 1997).
341. S v. Makwayane and Another 1995 (CCT3/94) [1995] ZACC 3, 1995 (6) BCLR 665;
1995 (3) SA 391, [1996] 2 CHRLD 164, 1995 (2) SACR 1 (6 June 1995), at paras. 8, 33 n.42.
342. Id. at paras. 6, 11, 26, 33 n.42, 146, 148; JOHN DUGARD, HuMAN RIGHTS AND THE
SOUTH AFRICAN LEGAL ORDER 126 (1978).

343. Angela Y. Davis, Crime and Punishment, Changing Attitudes Toward, in I
ENCYCLOPEDIA OF VIOLENCE, PEACE, AND CONFLICT 478 (Lester Kurtz ed., Ist ed. 1999).
344. Lakshminath, Death Sentence: A Struggle for Abolition, in INTERNATIONAL SEMINAR
ON RELEVANCE OF THE INDIAN PENAL CODE IN CONTROLLING AND COMBATING CRIE IN MODERN

AGE 47 (2010), http://www.rmlnlu.ac.in/pdflinternationalsouvenir.pdf.
345. DAVID T. JOHNSON & FRANKLIN E. ZlMRING, THE NEXT FRONTIER 3 (2009).
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and they continued their downward trend for most of the
19th century. 346

"The pace of change in the recent past," they add of abolition in the
post-World War 1I period, "has been impressive, and this dynamic pattern
invites inquiry about what future developments can be expected, the
probable pace of change, and the degree to which global changes in death
penalty policy reflect changing conceptions of capital punishment." 34 7
Regarding the death penalty's future, Johnson and Zimring pointedly ask:
"[t]he most important questions concern how far the34 international
campaign to end executions will go-and how fast." 8 Asia now
accounts for more than ninety percent of the world's executions, making
it the most troubled region, with China executing thousands of its own
citizens each year. 349 Yet, even in Asia, with "globalization" (as Johnson
and Zimring put it), change seems inevitable as Asian countries develop
economically and their people get further exposed to Western ideas and
human rights principles

50

The anti-death penalty movement has, certainly, come a long way
since the publication of Cesare Beccaria's Dei delitti e delle pene in 1764.
Through the transmission of information, Beccaria's once handwritten
thoughts-and those of his many intellectual successors-have
transformed the global conversation about crime and punishment and the
death penalty in particular. Indeed, since its publication, central tenets of
many nonBeccaria's On Crimes and Punishments have penetrated
351Chnreas
remains
China
Americas.
the
and
Europe
Western societies far beyond
the world's top user of executions, but in recent decades its own legal
scholars developed their own proportionality principle (zuixing xiang
shiying yuanze).3 5 2 As a book on Chinese law reports of China's 1979
criminal law: "The Chinese principle of proportionality is fundamentally
based on the theory developed by the 18th century Italian scholar Cesare

346.
347.

Id. at 3-4 (citation omitted).
Id at 7.

348. Id
349. Id at 10.
350.

Id. at 12. Already, abolitionists have made some progress in Asia. CARSTEN ANCKAR,

DETERMINANTS OF THE DEATH PENALTY: A COMPARATIVE STUDY OF THE WORLD 17 (2004) ("In

Asia, the first country to reject capital punishment for all crimes was Cambodia in 1989. To date,
only East Timor, Nepal and Turkmenistan have followed the example set by Cambodia in the
region."). Amnesty International publishes a map of abolitionist versus retentionist countries
throughout the world. Death Penalty, AMNESTY INT'L, https://www.amnesty.org/en/what-wedo/death-penalty/ (last visited Feb. 16, 2018).
351. See, e.g., JIANFU CHEN, CHINESE LAW: CONTEXT AND TRANSFORMATION 272 (2008)
(noting Beccaria's influence on the Chinese version of the principle of "proportionality").
352. J. CHEN, CHINESE LAW: TOWARDS AN UNDERSTANDING OF CHINESE LAW, ITS NATURE
AND DEVELOPMENT 176 (1999).
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Beccaria in his seminal work On Crimes and Punishments."3 5 3 "The
People's Republic of China (PRC) did not have a codified criminal law
approved and passed by the legislative body until 1979," another book
emphasizes, 354 showing how late China has been to codification
compared to its Western counterparts.
Abolition in China, where the death penalty remains popular, is not
likely to come soon. But the future is hard to predict, and there are,
already, glimmers of hope throughout the developing world. In general,
Amnesty International's annual reports on the death penalty continue to
reflect an abolitionist trend despite China's countless executions. 3 55 And
more and more individuals are speaking up. For example, Qui
Xinglong-the law school dean at the Hunan Xiangtan University-has
proposed the death penalty's complete abolition in China. 35 6 Other
academics, such as Xingliang Chen, a law professor at Beijing
University, support the death penalty's eventual abolition, too, but argue
that abolition is premature. 35 Chinese law professor He Jiahong,
formerly at Peking University, once suggested that abolition will not
come overnight because of the death penalty's popularity in Asia.358 A
1995 survey by the Chinese Academy of Social Sciences found that more
than 95% of Chinese respondents favored it, making abolition an
especially difficult mountain to climb. 359 "At this stage of development
we probably still need capital punishment," Professor He said in 2003.366

353. Id.; see id. at 175-76 (citations omitted) ("One of the guiding principles incorporated in
the 1979 Criminal Law was the policy of combining punishment with leniency, which meant
'leniency to those who confess and severity to those who resist' in the determination of

sentence."); see also id. at 176 ("The incorporation of this principle [of proportionality], according
to explanations given to the NPC [National People's Congress] by Wang Hanbin, is to make sure
that serious crimes are punished heavily and light crimes leniently."). In 1935, compulsory
rehabilitation also appeared in the "Temporary Rules" of the Criminal Law of the Republic of
China, a document modeled-at least in part-after continental European legal codes that were,
themselves, inspired by writers such as Montesquieu and Beccaria. FLORA SAPIO, SOVEREIGN
POWER AND THE LAW IN CHINA 184 (2010).
354. Hong Lu & Terance D. Miethe, China's Death Penalty: History, Law, and
ContemporaryPractices,in ROUTLEDGE ADVANCES IN CRIMINOLOGY 49 (2010).
355. See, e.g., AMNESTY INTERNATIONAL, DEATH SENTENCES AND EXECUTIONS 2014, at 4

(2015), https://www.amnestyusa.org/pdfs/DeathSentencesAndExecutions2014_EN.pdf.
356. Lu & Miethe,supra note 354, at 124.
357. Id. at 124-25. While advocating for the death penalty's retention for the time being,
Chen proposed reducing the number of capital offenses in China from sixty-eight to
approximately twenty. He also proposed the use of long-term imprisonment to reduce the death
penalty's use. Id. at 125.
358. CHINA: Death Penalty Still Favouredby Chinese - Most Mainlanders Still Believe in
Taking a Life for a Life, Though the Government Has Moved Towards More Humane Methods,
THE STRAITS TIMES (Feb. 23, 2003), http://www.santegidio.org/pdm/news2003/23_0203_b.htm.

3 5 9. Id.
360. Id.
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But more recently, Professor He has struck a different tone,
encouraging his fellow citizens "to learn from the fathers of Western legal
philosophy in order to turn around China's flawed legal system." 36 1"Prof.
He," Tom Rousseau writes in Chinese Heroes, has "mustered the courage
of addressing very controversial topics like the death penalty," which led
Professor He in 2007 to write an essay titled "Eightreasons why the death
penalty should be abolished."3 6 2 Professor He's arguments, Rousseau
writes,
followed partly the lines delineated in the famous 'Of
Crimes and Punishment' by Italian philosopher Cesare
Beccaria, while at the same time not losing sight of the
specific Chinese cultural context: the death penalty does not
produce desired results in terms of crime control; it does not
play a preventive role, and may actually cause more crimes;
it encourages vengeful feelings within society; it is a
violation of human dignity.3 6 3
In 1979, Rousseau points out, China's Criminal Code and Criminal
Procedure Law moved "the country away from the arbitrary lawlessness
applied in the administration of justice in the previous 20 years." 364 In
2011 and 2013, China reduced the number of death-eligible crimes
though the list remains a long one and executions are still common.36
Still, the Chinese death penalty has come under attack from many
quarters, including within China itself, leading one scholar to conclude in
2013: "the debate between China and the global community against the
death penalty has come to centre on how, not whether, to restrict the death
penalty with the final goal of abolition." 366
Of course, Cesare Beccaria's eighteenth-century writings-widely
available before these recent developments-immediately impressed its
many readers from around the world, including in Asia. In Petra
Schmidt's book, CapitalPunishment in Japan, one gets a sense of how
the transmission of Beccaria's ideas occurred in Eastern cultures. In that
book, Schmidt notes that due to "the influx of Western thought since the
Meiji Period, gradually the arguments of the Western discussion on
capital punishment became known." 36 7 As Schmidt explains:
361.

ToM ROUSSEAU, CHINESE HEROES: THE BATTLE FOR JUSTICE AND FREE SPEECH IN THE

NEW SUPERPOWER (1st ed. 2014).

362.
363.
364.
365.

Id.
Id.
Id.
Id.

366.

Michelle Miao, Examining China's Responses to the Global Campaign Against the

Death Penalty, in CONFRONTING CAPITAL PUNISHMENT IN ASIA: HUMAN RIGHTS, POLITICS, AND

PUBLIC OPINION 46, 48 (Roger Hood & Surya Deva eds., 2013).
367. SCHMIDT, supra note 96, at 88.
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As early as 1868, Kanda K6hei, a Holland-Scholar,
introduced the debate in his article "Criminal Procedure in
the West" (Seiy6 shokoku k6ji saiban no koto). Tsuda
Mamichi, who at the end of the Tokugawa Period had
studied in the Netherlands and brought his knowledge on
Western legal science back to Japan, was the first Japanese
who, based on Beccaria's ideas, openly demanded that the
death penalty be replaced with penal servitude.3 6 8
During the Meiji period-the time period between 1868 and the early
twentieth century-the Itsukaichi "Learning and Debating Society" took
up the subject of capital punishment. 369 After debating "Should there be
capital punishment?", the society concluded: "Persons convicted of
crimes against the state shall not be subject to capital punishment.
Moreover, guilt or innocence in such trials shall be determined by trial by
0
jury. 37
Petra Schmidt explains the results of this Japanese exposure to
Beccaria's ideas as follows:
Although Tsuda found a weighty supporter in Nishi
Amane (1829-1897), the Meii Period's representative
philosopher and enlightener, the thought of an abolition did
not even cross the minds of early Meifi legislators. It was
only from the second decade of that period that a substantial
debate on capital punishment materialised among
practitioners and scholars in the magazine Kangoku Ky6kai
Zasshi of the 'Japanese Prison Association.' 37 1
In an August 1875 issue of another publication, Meirokuzasshi, Tsuda
called for the entire abolition of the death penalty.37 2 As one source puts
it: "Citing passages from the Chinese classics in tandem with the example
of Beccaria in Europe, he argued that the aim of punishment should be to
reform and correct criminals, not to match one act of violence with
another." 373 "This slowly developing discussion," Schmidt writes in
CapitalPunishment in Japan, "culminated, when Ogawa Shigejir6, then
editor of the magazine, in 1907 published a special issue as well as a
number of articles in regular issues on 'prison', in which forty prison
368. Id. (citation omitted).
369.

See IROKAWA DAIKICHI, THE CULTURE OF THE MEIJI PERIOD 111 (Marius B. Jansen

trans., 1988).
370.

Id.; see SHAHID M. SHAHIDULLAH, COMPARATIVE CRIMINAL JUSTICE SYSTEMS: GLOBAL

AND LOCAL PERSPECTIVES 138 (2014) ("In Japan, the medieval Tokugawa monarchy was

overthrown and the Meiji emperor created the foundation of a modem state in 1868. The rise of
Meiji rule disintegrated the basis of feudalism in Japan.").
371. SCHMIDT, supra note 96, at 88-89 (citations omitted).
372.

BOTSMAN, supra note 257, at 167.

373. Id. at 167-68.
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officials presented their-overwhelmingly negative-views on capital
punishment."3 74 In 1880, Japan put in place a penal code based on a
French model, with another penal code-with mostly German
influences-promulgated in 1908.
These kind of historical nuggets-an entry for Cesare Beccaria
appears in a Chinese-English dictionary published in Shanghai in 1908
(replete with Chinese characters for his name) 3 76-shows that Beccaria's
ideas filtered into Asian societies long ago. Beccaria's name has appeared
in jud es' opinions in Indian courts, including the Supreme Court of
India, 3 and in sources such as the Philippine Law Journal and The
Chinese Human Rights Reader.3 7 8 Yasoji Kazahaya did a Japanese
translation of Beccaria's book in 1929, and another Japanese translation
of the book's French version, by Haruo Sat8, appeared in 1976.379 "In
short," criminologist Marvin E. Wolfgang observed, "the influence of
Beccaria's Dei delitti e delle pene was enormous in Europe, in Asia, and
in the United States." 3 80 While the latest Japanese translation of
Beccaria's book, by Masao Kontani, was published by the University of

374. SCHMIDT, supra note 96, at 89.
375. Kuniji Shibahara, The Influence of Cesare Beccaria's Thought on the Science of
Criminal Law in Japan, in CESARE BECCARIA AND MODERN CRIMINAL POLICY 344 (Camilia

Filippi ed.,1990).
376.

PHRASES,

AN ENGLISH AND CHINESE STANDARD DICTIONARY, COMPRISING 120,000 WORDS AND
wiTH TRANSLATIONS, PRONUNCIATIONS, DEFINITIONS, ILLUSTRATIONS, ETC. 17 (1908).

377. See Devender Pal Singh Bhullar v. State of N.C.T. of Delhi, (2013) 6 SCR 676, 694
(India) (D.NO. 16039 of 2011 (G. S. Singhvi, J.) (Apr. 12, 2013), at 8) (citing another judge's
opinion emphasizing that Beccaria "is supposed to be the intellectual progenitor of today's fixed
sentencing movement"); see also I GURUMUKH RAM MADAN, INDIAN SOCIAL PROBLEMS: SOCIAL

DISORGANIZATION AND RECONSTRUCTION 121 (1996) (referring to Beccaria as "one of the
foremost leaders of penal reforms").
378. Luo Longji, On Human Rights (1929), in THE CHINESE HUMAN RIGHTS READER:
DOCUMENTS AND COMMENTARY 1900-2000, at 146 (Stephen C. Angle & Marina Svensson eds.,
Routledge 2015) (2001) ("The fundamental purpose of law is to protect human rights. Beccaria,
a political theorist who based himself on jurisprudence, believed that the goal of law was to seek
the greatest good for the greatest number."); Abelardo B. Albis, Jr. et al., A Study on the Effectivity
ofthe PhilippinePrisonSystem, 52 PHILIPPINE L.J. 60, 62 (1977) ("Beccaria believed that the only
justification of legal confinement was the protection of society by prevention of crime and that
the principle of uniform maximum severity was wrong and ineffective.").
379. Shibahara, supra note 375.
380. Marvin E. Wolfgang, Of Crimes and Punishments, in CRIME AND JUSTICE AT THE
MILLENNIUM: ESSAYS BY AND IN HONOR OF MARVIN E. WOLFGANG 399 (Robert A. Silverman et
al. eds., 2002); see MARK F. GILBERT & K. ROBERT NILSSON, HISTORICAL DICTIONARY OF MODERN

ITALY 52 (2d ed. 2007) ("[T]he young jurist wrote Dei delitti e delle pene (Of Crimes and
Punishment, 1764). . . . After translation into virtually every European language (the French
edition bore a commentary by Voltaire), these ideas spread to the entire Western world and-with
the eventual adoption of the civil law in Africa, Asia, South America, and the Middle East-to
the rest of the world as well.").
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Tokyo Press in 2011, the first ever Arabic translation of Beccaria's
book-printed in Lebanon-appeared in 2008.381
The impact of Montesquieu and Beccaria on the modem world-and
on penal codes in particular-is thus clear. As Marc Ancel wrote in the
University ofPennsylvaniaLaw Review in 1958:
The twentieth-century codes flow largely from those of
the nineteenth century, which in turn arise directly from the
penal reform which swept irresistibly through Europe at the
end of the eighteenth century. So Montesquieu and Beccaria
are at the heart of the European movement for codification,
and it is important to grasp this. A rupture occurred at the
end of the "century of enlightenment" between the
repressive system of the Old Law and the system which
arose from the claims of the philosophers and the movement
for penal reform. 3 8 2
Today, abolitionist activities continue in retentionist states, with
executions in certain American states-California and Colorado come to
mind-grinding to a standstill.3 8 3
The connection between Beccaria's ideas and the development of
new penal codes-and, ultimately, the modem penitentiary system and
the alternative of incarceration in place of killing-is in fact now well
documented. "The humanitarian movement for penal reform at the end of
the eighteenth century was followed," Marc Ancel wrote, "by a strictly
liberal movement aiming at the lessening of sentences and the abolition
of certain punishments incompatible with the idea . .. of the dignity of
man."384 As Ancel continues,
At the beginning of the nineteenth century, the object of
the national legislatures of new Europe had been above all
to provide penal codes suited to their political, social and
ideological state. The first aim had been to meet the basic
demands of Beccaria, then to incorporate the teachings of
Bentham. 38 5

381. Lidia De Michelis, Lettersfrom London: A "Bridge"Between Italy and Europe, in THE
CENTRE AND THE MARGINS IN EIGHTEENTH-CENTURY BRITISH AND ITALIAN CULTURES 50-51 n. 18
(Lia Guerra & Frank O'Gorman eds., 2013).
382. Marc Ancel, The Collection of European Penal Codes and the Study of Comparative
Law, 106 U. PA. L. REv. 329, 340 (1958).
383. E.g., MICHAEL L. RADELET, THE HISTORY OF THE DEATH PENALTY IN COLORADO (2017);
Mark Berman, Supreme Court Justice Breyer: Calfornia Embodies the Death Penalty's
'Fundamental Defects,' WASH. POST (May 3, 2016), https://www.washingtonpost.com/
news/post-nation/wp/2016/05/03/supreme-court-justice-breyer-california-embodies-the-deathpenaltys-fundamental-defects/?utm term=.3Obcc3b5afbf.
384. Ancel, supra note 382, at 349.

3 8 5. Id.
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It was Beccaria's philosophical approach-one aimed at eliminating
unnecessary bodily punishments, including executions-that inexorably
led to the building of penitentiaries around the world. As Ancel explains
the consequences of this shift in thinking wrought by Beccaria and the
proponents of prisons:
The substitution of imprisonment for corporal
punishment, or, in many cases, for capital punishment,
brought about a considerable increase in the number of
persons detained in penitentiaries. . . . As the number of
persons so held and the length of detention increased, the
fate of these condemned persons became a subject for
concern. Thus, it was practical necessity, arising from the
new legislation, that gave rise to penitentiary science. 3 8 6
In the Information Age, the death penalty is more vulnerable than
ever. With the advent of computers, other digital technology, the mass
media, and powerful social media platforms like Twitter and Facebook,
news travels around the globe in a matter of microseconds.3 8 7 Though
state censorship remains a major problem in China and other authoritarian
countries, in open, representative democracies, information travels at the
speed of light-and now, more than ever, human rights abuses are
regularly exposed. When coupled with the profusion of nongovernmental organizations (NGOs), the power of the Internet, TV, and
other information-delivery systems makes the 21st century unmatched in
terms of anything the world has ever seen before. People travel more than
ever before, and except where censors operate with impunity, people have
unprecedented access to information. News stories are transmitted
instantaneously around the globe, and human rights abuses are harder to
hide in the era of cameras and cell phones and 24-hour news cycles. It is
for that reason that the death penalty, a barbaric punishment that is a
vestige of the Dark Ages, is living on borrowed time. It is impossible to
hide the fact that innocent people have been condemned to death and
execution, that the death penalty's administration is highly discriminatory
and arbitrary, and that capital punishment is a cruel and torturous
*388
practice.
The ability to fight human rights is only enhanced by a plethora of
NGOs and dedicated human rights activists. In Activists Beyond Borders:
386. Id. at 349-50.
387. Shalin Hai-Jew, The Better Part of Valor: Meeting Current Human Needs Online
Without Compromising Future Selves, in HUMAN RIGHTS AND RISKS IN THE DIGITAL ERA:
GLOBALIZATION

AND

THE

EFFECTS

OF

INFORMATION

TECHNOLOGIES

143

(Christina

M.

Akrivopoulou & Nicolaos Garipidis eds., 2012).
388. See generally JOHN D. BESSLER, THE DEATH PENALTY AS TORTURE: FROM THE DARK
AGES TO ABOLITION (2017); CAROL S. STEIKER & JORDAN M. STEIKER, COURTING DEATH: THE
SUPREME COURT AND CAPITAL PUNISHMENT (2016).
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Advocacy Networks in InternationalPolitics,Margaret Keck and Kathryn
Sikkink point out that "advocacy networks are among the most important
sources of new ideas, norms, and identities in the international
system." 389 Whereas seventeenth-century monarchs had a monopoly on
power, that is no longer the case, with executives, legislatures, judges, the
media, and NGOs all possessing power of one kind or another.39 0
"International activism around human rights," Keck and Sikkink write,
"finds historical echoes in past campaigns like those for the abolition of
slavery and for woman suffrage, and foreshadows transnational
campaigns in a multiplicity of other areas." 39 1 One of those areas,
certainly, has been capital punishment. Whereas anti-slavery activists and
suffragists only had soapboxes, newspapers, magazines, speeches,
handbills and letters in their arsenals, modem death penalty opponents
have all of those plus everything from e-mails and blogs, to radio and TV,
to electronic town halls. Twenty-first century activists can now
instantaneously reach thousands-even millions-of people, all without
regard to geography. Knowledge is power, making ordinary citizens in
possession of information as powerful as ever vis-a-vis governments and
human rights abusers.
In the Digital Age, the flaws inherent in capital punishment
regimes-from wrongful convictions and miscarriages of justice to the
arbitrariness and cruelty of death sentences and executions-are harder
than ever to hide. The science of DNA has shown that lots of innocent
people have been wrongfully convicted or sentenced to death, and more
is known than ever before about false confessions and the racial prejudice
associated with death sentences. 39 2 In the United States, the Death Penalty
Information Center, the National Coalition to Abolish the Death Penalty,
and other organizations quickly transmit news about capital punishment,
and coalition building by activists-if done competently-only increases
their chances of success.3 9 3 Books like Sister Helen Prejean's DeadMan
389. MARGARET E. KECK & KATHRYN SIKKINK, ACTIVisTs BEYOND BORDERS: ADVOCACY
NETwORKs IN INTERNATIONAL POLITICS x (1998).
390. See id. at vii-xii.

391. Id. at ix; see id. at x ("Voices that are suppressed in their own societies may find that
networks can project and amplify their concerns into an international arena, which in turn can

echo back into their own countries."). The American death penalty was shaped by slavery, and it
continues to be plagued by racial bias and prejudice. A book exploring what anti-death penalty
activists can learn from the anti-slavery movement was recently published by a respected scholar.
BHARAT MALKANI, SLAVERY AND THE DEATH PENALTY: A STUDY IN ABOLITION (2018).

392. These realities are highlighted on websites run by non-profit organizations such as the
Washington, D.C.-based Death Penalty Information Center and The National Registry of
Exonerations, a project of the University of Michigan Law School. DEATH PENALTY INFORMATION
CENTER, http://www.deathpenaltyinfo.org (last visited Feb. 16, 2018); The NATIONAL REGISTRY
OF Exoneration, http://www.law.umich.edu/special/exoneration/Pages/about.aspx (last visited

Feb. 16, 2018).
393.
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Walking (1993) and Robert Badinter's Abolition: One Man's Battle
Against the Death Penalty (2008) have exposed the death penalty's
inhumanity,394 and President Barack Obama has, himself, called the death
penalty's administration "deeply troubling." 395 These days more and
more people are questioning the efficacy of executions or are opposed to
their use, especially when life without parole (LWOP) is offered as a
sentencing option.
In the United States, as throughout the world, the death penalty is
under siege. A five-to-four majority of the U.S. Supreme Court upheld
the State of Oklahoma's three-drug lethal injection protocol in 2015 in
Glossip v. Gross.397 But two dissents filed in that case show that
America's death penalty is, unmistakably, on shaky ground. In a lengthy
dissent joined by Justice Ruth Bader Ginsburg, Justice Stephen Breyer
concluded: "I believe it highly likely that the death penalty violates the
Eighth Amendment. At the ver least, the Court should call for full
briefing on the basic question." 3 98 And in the second dissent, joined by
Justice Elena Kagan and Justices Ginsburg and Breyer, Justice Sonia
Sotomayor observed that the majority opinion in the case left the
petitioning death row inmates exposed "to what may well be the chemical
equivalent of being burned at the stake." 399
More and more judges throughout the country are questioning notjust
the death penalty's efficacy, but its constitutionality. In 2015, the
Connecticut Supreme Court-following legislative abolition in that state
in 2012 400-also held that the state's death penalty no longer comported
with contemporary standards of decency and violated that state's ban on
"cruel and unusual punishment."401 "Throughout the first half of 1786,"
PRIV[LEGED MORALITY, RACE REALITIES 2-10 (2010).
394. HELEN PREJEAN, DEAD MAN WALKING: AN EYEWITNESS ACCOUNT OF THE DEATH
PENALTY IN THE UNITED STATES (1993); ROBERT BADINTER, ABOLITION: ONE MAN'S BATTLE

AGAINST THE DEATH PENALTY (Jeremy Mercer trans., 2008); see BRYAN STEVENSON, JUST
MERCY: A STORY OF JUSTICE AND REDEMPTION (2014); MARIO MARAZZITI, 13 WAYS OF LOOKING
AT THE DEATH PENALTY (2015).

395. B. Keller, Exclusive President Obama Calls Death Penalty "Deeply Troubling,"
DEATH PENALTY INFO. CTR., http://www.deathpenaltyinfo.org/node/6281 (last visited Jan. 20,

2018).
396. International Polls and Studies, DEATH PENALTY INFO. CTR., http://www.death
penaltyinfo.org/international-polls-and-studies-0 (last visited Jan. 20, 2018).

397. 135 S. Ct. 2726, 2731 (2015).
398. Id at 2776-77 (Breyer, J., dissenting).
399. Id. at 2780-81 (Sotomayor, J., dissenting).
400. When Connecticut's legislature abolished the death penalty in 2012, it was not
retroactive, leaving eleven people on death row. MARY K. STORR & ANTHONY WALSH,
CORRECTIONS: THE ESSENTIALS 305 (2d ed. 2016). The legislative decision to make abolition
prospective only necessitated that the Connecticut Supreme Court take up the issue of the death
penalty's constitutionality for those remaining on Connecticut's death row.
401. State v. Santiago, 122 A.3d 1, 40 (Conn. 2015); see also Kevin M. Barry, The Law of
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the Connecticut Supreme Court emphasized in its decision, "the New
Haven Gazette had reprinted Cesare Beccaria's entire 1764 treatise 'On
Crimes and Punishments,' a seminal Enlightenment era work that
condemned torture and the death penalty, and that led to wides read
questioning of the latter throughout Europe and the United States.' 02
The peculiar anomaly of American executions is that non-lethal
corporal punishments have already been abandoned in the U.S. penal
system, leading any reasonable observer to ask: if non-lethalpunishments
are prohibited, why not lethal ones? Punishments such as ear cropping,
the pillory, and whipping are no longer used, yet bizarrely, death
sentences and executions-state-sanctioned acts that are far more
severe-are still somehow tolerated despite the language of the U.S.
Constitution's Cruel and Unusual Punishments Clause.
In the 1968
case of Jackson v. Bishop,404 Harry Blackmun-then a judge on the U.S.
Court of Appeals for the Eighth Circuit-actually wrote an opinion
almost 50 years ago declaring flogging within Arkansas prisons
unconstitutional.4 0 5 As Blackmun wrote:
[W]e have no difficulty in reaching the conclusion that
the use of the strap in the penitentiaries of Arkansas is
punishment which, in this last third of the 20th century, runs
afoul of the Eighth Amendment; that the strap's use,
irrespective of any precautionary conditions which may be
imposed, offends contemporary concepts of decency and
human dignity and precepts of civilization which we profess
to possess; and that it also violates those standards of good
conscience and fundamental fairness enunciated by this
court .... Corporal punishment generates hate toward the
keepers who punish and toward the system which permits it.
It is degrading to the punisher and to the punished alike.4 0 6
The movement to abolish the death penalty is now a growing,
international effort. The World Coalition Against the Death Penalty,
created in Rome in 2002, was founded as a result of the 1st World
Congress Against the Death Penalty, organized by a French NGO,
Ensemble contra lapeine de mort (Together Against the Death Penalty),
Abolition, 107 J. CRIM. L. & CRIMINOLOGY 521 (2017) (gathering the opinion ofjudges who have
advocated for the death penalty's abolition over the past half-century).
402. Santiago, 122 A.3d at 38; see BESSLER, supra note 103, at xi-xvi, 3-455 (documenting
the extensive impact of Beccaria's On Crimes and Punishments on American law).
403. See generally John D. Bessler, The Anomaly of Executions: The Cruel and Unusual
Punishments Clause in the 21st Century, 2 BRIT. J. AM. LEGAL STuD. 297 (2013); John D. Bessler,
Tinkering Around the Edges: The Supreme Court's Death Penalty Jurisprudence, 49 AM. CRIM.

L. REV. 1913 (2012).
404. 404 F.2d 571 (8th Cir. 1968).
405. Id. at 579.
406. Id. at 579-80.
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in Strasbourg in 2001.407 The coalition has now grown to an alliance of
more than 150 NGOs, bar associations and other entities.4 0 8 The World
Coalition's "ultimate objective," its website boldly declares, "is to obtain
the universal abolition of the death penalty."40 9 The website specifically
emphasizes that "[t]he World Coalition is striving to achieve these aims"
by supporting its member organizations and "local, national and regional
abolitionist forces," as well as "by coordinating the international
advocacy towards worldwide abolition of the death penalty."4 10
In short, the global, grassroots movement to rid the world of capital
punishment is in full swing.41 1 Undoubtedly, some places-Iran, North
Korea and Saudi Arabia, come to mind-will prove more resistant to
change than others. 4 12 But the anti-death penalty movement's many
successes over the past two-and-half centuries strongly suggest that more
progress is inevitable, especially considering that the momentum is now
on the side of abolition. 4 13 Information posted on the Internetinformation that exposes the death penalty's inhumanity-is there for all
to see, and that information will only increase exponentially as time goes
on.
Around the world, Cesare Beccaria's writings and ideas continue to
inspire the anti-death penalty movement. At the United Nations and arms
of it, Beccaria's name has even come up from time to time. For example,
on April 14, 2010, at a meeting of the Twelfth United Nations Congress
on Crime Prevention and Criminal Justice in Salvador, Brazil, Burkhard
Hasenpusch spoke on behalf of the European Union's Beccaria Crime
Prevention Project. 4 14 As a summary of the meeting notes: "Burkhard
Hasenpusch of the European Union's Beccaria Crime Prevention Project
in Germany said there must be a higher level of interaction among
experts, trainers and participants on achieving quality in crime

407. Mobilising for Universal Abolition, WORLD COAL. AGAINST THE DEATH PENALTY,
http://www.worldcoalition.org/Presentation/html (last visited Jan. 20, 2018).

408.
409.
410.
411.

Id.
Id.
Id.
See id.

412. Moshik Temkin, The Great Divergence: The Death Penalty in the United States and
the Failure of Abolition in Transatlantic Perspective 3 (Harvard Kennedy School, Faculty
Research Working Paper Series, RWPl 5-037, 2015) (citation omitted) (noting that, "in 2015, the
list of top executing countries (in the order of the overall number of executions, not the number
of inmates on death row or the rate of executions were per capita) was China, Iran, Saudi Arabia,
Iraq, United States, Yemen, Pakistan, and North Korea.").
413. Death Penalty, AMNESTY INT'L, https://www.amnesty.org/en/what-we-do/deathpenalty/ (last visited Feb. 16, 2018) (showing map of abolitionist countries).
414. Quel Moddle de Formation sur la Justice PInale Internationalepour L 'tat de Droit?
14, 2010), http://www.un.org/
S'interrogent les Panelistes, NATIONS UNIES, (Apr.

press/fr/2010/SOCCP350.doc.htm.
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prevention, particularly in post-conflict countries and those with high
levels of crime, insecurity and political instability.'AB
The Beccaria Crime Prevention Project is-as its website points
out-"named after the philosopher Cesare Beccaria (1738-1794)," the
criminal law reform advocate and "a pioneer in modem criminology.A16
The "Beccaria standards" developed for crime prevention programs are
available in the following sixteen languages: Arabic, Chinese, Croatian,
Czech, English, French, German, Hindi, Hungarian, Korean, Lithuanian,
Polish, Portuguese, Russian, Spanish, and Turkish.4 7 When the
International Commission Against the Death Penalty meets and does its
work, it thus meets and does its work as part of Cesare Beccaria's
enduring legacy. 4 1 8
Beccaria's name and ideas also came up as the creation of the
International Criminal Court (ICC) was being debated.4 19 In 1991, at a
meeting in Geneva, Switzerland of the International Law Commission, a
"Draft Code of Crimes against the Peace and Security of Mankind" was
discussed along with jurisdiction issues for the ICC.4 2 0 In the course of
those discussions, Gaetano Arangio-Ruiz, of Italy, 42' had this to say:
As to penalties, he agreed that recognized principles such
as nullum crimen sine lege and nulla poena sine lege called
for a decision on the part of the Commission. As far back as
1764, before ideas about the death penalty and human rights
had developed, Cesare Beccaria, an aristocrat from Milan,
had published a work entitled Dei delitti e delle pene, one of
415. 12th UN Congress on Crime Prevention and CriminalJustice Committee 1, 4th & 5th

Meetings (AM& PM), U.N. INFO. SERVS. 2, U.N. Doc. UNIS/CP/606E (2010).
416.

The

Beccaria-Programme,

BECCARIA,

http://www.beccaria.de/nano.cms/en/

Home l/Page/I (last visited Jan. 22, 2018).
417. Erich Marks, Crime Prevention as an Ongoing Process of Institutional Cooperation
and Crime Policy Development, in CONFERENCE PROCEEDINGS, CAPE TowN, 21-22 SEI'rEMBER
2010: INTERNATIONAL DIALOGUE: EXPLORING POTENTIAL CRITERIA FOR THE MEASUREMENT OF

SAFETY AND CRIME PREVENTION 61, 61 n.55 (Marion Keim & Clemens Ley eds., Ist ed. 2010).
418. See generally INT'L COMM'N AGAINST THE DEATH PENALTY, http://www.icomdp.org

(providing information on the International Commission Against the Death Penalty).
419. Summary Record of the 2210th Meeting, [1991] 1 Y.B. In'] Law Comm'n 19,24, U.N.

Document A/CN.4/SR.2210 [hereinafter 22 10th Meeting].
420. The Rome Statute, adopted in 1998, authorized the ICC. Rome Statute of the Int'l
Criminal Court, U.N. Doc. A/CONF.183/9 (July 17, 1998) (entered into force July 1, 2002);
LEENA GROVER, INTERPRETING CRIMES IN THE ROME STATUTE OF THE INTERNATIONAL CRIMINAL

COURT 312 (2014) ("From 15 June until 17 July 1998, delegates from 160 countries convened
in Rome for a Diplomatic Conference that resulted in the adoption of the Rome Statute.");
WILLIAM SCHABAS, THE INTERNATIONAL CRIMINAL COURT: A COMMENTARY ON THE ROME

STATUTE 891 (2010) (observing that the imposition of the death penalty is not authorized under
the Rome Statute because the maximum penalty that may be imposed is a term of "life

imprisonment").
421. Summary Records of the Meetings of the Thirty-Ninth Session: Held at Genevafrom 4

May to 17 July 1987, 1 Y.13 Int'l Law Comm'n viii, U.N. Doc. A/CN.4/Ser.A/1987.

THE LONG MARCH 70WARD ABOLITION

2018]

65

the basic propositions of which had been that the death
penalty was pointless and unnecessary, and that no man had
life. The death penalty was plainly
the right to take another's
422
out of the question.
The International Law Commission, now consisting of 34 members,
was created by the United Nations General Assembly in 1947 to "'initiate
studies and make recommendations for the purpose of ... encouragin
the progressive development of international law and its codification.'
CONCLUSION

At the United Nations itself, a series of General Assembly resolutions
have been adopted in 2007, 2008, 2010, 2012, 2014 and 2016 pertaining
to the death penalty. 424 The 2007 resolution called upon death penalty
states "[t]o progressively restrict the use of the death penalty and reduce
the number of offences for which it may be imposed" and "[t]o establish
a moratorium on executions with a view to abolishing the death
penalty."4 25 The 2008, 2010 and 2012 resolutions reaffirmed the General
Assembly's 2007 resolution, 426 and the 2014 resolution-in addition to
reaffirming the earlier resolutions-called upon States "that have not yet
done so to consider acceding to or ratifying the Second Optional Protocol
to the International Covenant on Civil and Political Rights, aiming at the
abolition of the death penalty." 427 In 2016, the U.N. General Assembly
again voted overwhelmin ly for a sixth resolution calling for a universal
The vote: 117 countries in favor of the
moratorium executions.
resolution, 40 against, with 31 abstentions and five absences.429
Meanwhile, the United States not only voted against those moratorium
resolutions, 430 but in Geneva, the Trump Administration voted against a
422. 2210th Meeting, supra note 419.
423. INT'L LAW COMM'N, http://Iegal.un.org/ilc/ (last visited Jan. 22, 2018); MARK E.
VILLIGER, CUSTOMARY INTERNATIONAL LAW AND TREATIES: A MANUAL ON THE THEORY AND

PRACTICE OF THE INTERRELATION OF SOURCES 75 (rev. 2d ed. 1997).

424. G.A. Res. 71/187 (Dec. 19, 2016); G.A. Res. 69/186 (Dec. 18, 2014); G.A. Res. 61/176
(Dec. 20, 2012); G.A. Res. 65/206 (Dec. 21, 2010); G.A. Res. 63/168 (Dec. 18, 2008); G.A. Res.
62/149 (Dec. 18, 2007).
425. G.A. Res. 62/149, at 2.
426. G.A. Res. 65/206; G.A. Res. 63/168; G.A. Res. 61/176.
427. G.A. Res. 69/186, at 3.
428. Elise Guillot & Aur6lie Plagais, The UN General Assembly Voted Overwhelminglyfor
a 6th Resolution Callingfor a UniversalMoratorium on Executions, WORLD COALITION AGAINST
THE

DEATH

PENALTY

(Dec.

20,

2016),

http://www.worldcoalition.org/Fhe-UN-General-

Assembly-voted-overwhelmingly-for-a-6th-resolution-calling-for-a-un iversal-moratorium-onexecutions.htm1.
429. Id.
430. United Nations Overwhelmingly Adopts Resolution Callingfor Global Moratorium on
the Death Penalty, DEATH PENALTY INFO. CTR., https://deathpenaltyinfo.org/node/6637 (last

visited Feb. 16, 2018) (noting the opposition of the United States to the 2016 moratorium
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United Nations Human Rights Council motion titled "The Question of
the Death Penalty" on September 29, 2017. That motion condemned the
death penalty's arbitrary and discriminatory use, including for such forms
of conduct as apostasy, blasphemy, adultery and engaging in consensual
homosexual acts. 43 1 The United States, in taking that vote, was joined
only by "Botswana, Burundi, Egypt, Ethiopia, Bangladesh, Chinalndia,
Iraq, Japan, Qatar, Saudi Arabia and the United Arab Emirates.'A 32
Meanwhile, the world is slowly, if steadily, moving toward the
universal abolition of capital punishment. The Second Optional Protocol
to the International Covenant on Civil and Political Rights (ICCPR),
adopted by the General Assembly on December 15, 1989, states in Article
1: "No one within the jurisdiction of a State Party to the present Protocol
shall be executed."43 3 Article 1 further provides: "Each State Party shall
take all necessary measures to abolish the death penalty within its
jurisdiction."434 Article 2 of the Second Optional Protocol states: "No
reservation is admissible to the present Protocol, except for a reservation
made at the time of ratification or accession that provides for the
application of the death penalty in time of war pursuant to a conviction
for a most serious crime of a military nature committed during
wartime." 4 35 Historically, as in Europe, countries have often prohibited
the death penalty's use in peacetime before abolishing its use in
wartime. 436 According to the World Coalition Against the Death Penalty,
more than 80 State Parties out of the 169 State Parties to the ICCPR have
now signed, ratified or acceded to the Second Optional Protocol.4 37
Recent countries to do so include Poland, El Salvador, Gabon, GuineaBissau, Angola, Bolivia, Latvia, Benin, Mongolia, the Dominican
Republic, Togo, Sao Tome and Principe, and-as noted earlier-

resolution).
431. Tom Porter, Why Did the Trump Administration Vote Against U.N. Motion Condemning
Gay Death Penalty?, NEWSWEEK (Oct. 4, 2017, 11:34 AM), http://www.newsweek.com/trumpadministration-under-fire-voting-against-un-motion-condemning-gay-death-677412.

432.
433.
434.
435.

Id.
G.A. Res. 44/128 (Dec. 15, 1989).
Id
Id.

436. SANGMIN BAE, WHEN THE STATE No LONGER KILLS: INTERNATIONAL HUMAN RIGHTS
NORMS AND ABOLITION OF CAPITAL PUNISHMENT 4, 60 (2007).
437. The World Coalition's Campaign in Favour of the International and Regional
Protocols on
Abolition,
WORLD
COALITION
AGAINST
THE
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http://www.worldcoalition.org/protocol.html [hereinafter World Coalition's Campaign].
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Madagascar and The Gambia.4 38 All of those countries signed, acceded
to, or ratified the Second Optional Protocol from 2012 to 2017.439
In fact, the U.N. Office of the High Commissioner for Human Rights
itself advocates for the death penalty's universal abolition. 440 The U.N.'s
"Death Penalty" web page points out that Article 6 of the ICCPR provides
that "[n]othing in this article shall be invoked to delay or to prevent the
abolition of capital punishment by any State Party to the present
Covenant."'441 While the ICCPR permitted the death penalty's use "for
the most serious crimes" subject to certain conditions, 2 the drafters of it
thus contemplated that retentionist states would move toward
abolition. 4 43 While he was U.N. Secretary General, Kofi Annan spoke out
438. Second Optional Protocol to the International Covenant on Civil and Political Rights,

Aiming at the Abolition of the Death Penalty, Dec. 15.

1989,

1642 U.N.T.S.

414,

https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsgno-IV-12&chapter-4&clang=_en

(listing ratifications, accessions, and successions to the Second Optional Protocol) [hereinafter
Second Optional Protocol].
439. World Coalition 's Campaign, supra note 437; Second Optional Protocol, supra note

438.
440. Alix M. McLearen & Patricia A. Zapf, The Death Penalty: A BriefReview ofHistorical
Roots and Current Practices Relevant to the Correctional Mental Health Practitioner, in
CORRECTIONS, MENTAL HEALTH, AND SOCIAL POLICY: INTERNATIONAL PERSPECTIVES 306 (Robert

K. Ax & Thomas J. Fagan eds., 2007) ("On April 28, 1999, the United Nations High Commission
for Human Rights put forth a resolution requesting that all countries that maintain the death
penalty: (1) not impose it for crimes committed by a person below 18 years of age; (2) not impose
it on a person suffering from any form of mental disorder; (3) not execute any person as long as
any related legal procedure, at the international or national level, is pending; (4) progressively
restrict the number of offenses for which it might be imposed; and (5) establish a moratorium on
executions, with a view to completely abolishing it.").
441. International Covenant on Civil and Political Rights art. 6(6), Dec. 16, 1966, 999
U.N.T.S. 171 [hereinafter International Covenant]; Death Penalty, UNITED NATIONS HUM. RTS.
http://www.ohchr.org/EN/
RTS.,
HUM.
FOR
COMMISSIONER
OF THE HIGH
OFF.
Issues/DeathPenalty/Pages/DPIndex.aspx (last visited Jan. 23, 2018) [hereinafter OHCHR].
442. International Covenant, supra note 441, at art. 6(1) ("Every human being has the

inherent right to life. This right shall be protected by law. No one shall be arbitrarily deprived of
his life"); id. at art. 6(2) ("In countries which have not abolished the death penalty, sentence of
death may be imposed only for the most serious crimes in accordance with the law in force at the
time of the commission of the crime and not contrary to the provisions of the present Covenant
and to the Convention on the Prevention and Punishment of the Crime of Genocide. This penalty
can only be carried out pursuant to a final judgment rendered by a competent court."); id. at art.
6(4) ("Anyone sentenced to death shall have the right to seek pardon or commutation of the
sentence. Amnesty, pardon or commutation of the sentence of death may be granted in all cases.");
id. at art. 6(5) ("Sentence of death shall not be imposed for crimes committed by persons below
eighteen years of age and shall not be carried out on pregnant women.").
443. See CHENWI, supra note 39, at 64 ("[l]n the travauxprdparatoriesto the ICCPR many
delegates and bodies participating in the drafting process saw the death penalty as an 'anomaly'
or a 'necessary evil."'); see also Saul Lehrfreund, The Impact and Importance of International
Human Rights Standards:Asia in World Perspective, in CONFRONTING CAPITAL PUNISHMENT IN
ASIA: HUMAN RIGHTS, POLITICS, AND PUBLIC OPINION 26 (Roger Hood & Surya Deva eds., 2013)
(quoting Professor William Schabas as saying that Article 6(6) of the ICCPR "set a goal for the
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against capital punishment, stating: "The forfeiture of life is too absolute,
too irreversible, for one human being to inflict it on another, even when
backed by legal process.'" "The death penalty has no place in the 21st
century," U.N. Secretary-General Ban Ki-moon, Annan's successor, has
said,4 with Ban Ki-moon's own successor, Ant6nio Guterres, saying
exactly the same thing.446
An examination of recent news headlines shows that the death
penalty's use continues to mar legal systems around the world. In
December 2017, 38 men were put to death in a mass execution in the Iraqi
city of Nassiriya44 7 -the same number of men executed at the same time
in Mankato, Minnesota, during the midst of the U.S. Civil War, way back
in December 1862. 448 In early January 2018, the U.N. News Centre also
published an article about a series of executions in Egypt. As that news
item, dated January 5, 2018, began: "The United Nations human rights
wing on Friday expressed deep shock that 20 people were reported to
have been executed in Egypt since last week, amid concerns that due
process and fair trial guarantees did not appear to have been followed.'449

parties to the covenant. The travaux prdparatoriesindicate that these changes were the direct
result of efforts to include a fully abolitionist stance in the covenant . . . [and] represented an
intention . .. to express a desire to abolish the death penalty, and an undertaking by States to
develop domestic criminal law progressively towards abolition of the death penalty.").
444. PRAMOD MISHRA, HUMAN RIGHTS REPORTING 93 (2006). In December 2000, Sister
Helen Prejean led a group of activists who presented U.N. Secretary-General Kofi Annan with
3.2 million signatures demanding a moratorium on the death penalty. James J. Megivern, Religion
and the Death Penalty in the United States ofAmerica: Past & Present CAPITAL PUNISHMENT:
STRATEGIES FOR ABOLITION 140 (Peter Hodgkinson & William A. Schabas eds., 2004).
445. OHCHR, supra note 441.
446. Death Penalty Has 'No Place in 21st Century - UN's Guterres, VANGUARD (Oct. 10,

2017, 8:23 PM), https://www.vanguardngr.com/2017/10/death-penalty-no-place-21st-centuryuns-guterres/ ("UN Secretary-General Antonio Guterres called for an end to the death penalty

Tuesday, insisting it has 'no place in the 21st century." As Guterres put it at an event marking the
15th World Day Against the Death Penalty: "I want to make a plea to all states that continue this

barbaric practice: please stop the executions." "Just last month," he emphasized, "two African
states-The Gambia and Madagascar-took major steps towards irreversible abolition of the
death penalty.").
447. Iraq Hangs 38 Sunni Militants in Mass Execution: Justice Ministry, REUTERS (Dec. 14,

2017, 7:03 AM) https://www.reuters.com/article/us-mideast-crisis-iraq-execution/iraq-hangs-38sunni-militants-in-mass-execution-justice-ministry-idUSKBNIE81J7; UNRights Wing 'Appalled'
at Mass Execution

in
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(Dec.

15,

2017),

http://www.un.org/

apps/news/story.asp?NewsID-58301#.WIUlMSOZMU.
448. Eg., JOHN D. BESSLER, LEGACY OF VIOLENCE: LYNCH MOBS AND EXECUTIONS IN
MINNESOTA 59-61 (2003) (recounting the story of the mass hanging in Mankato). See generally
SCOTT W. BERG, 38 NOOSES: LINCOLN, LITTLE CROW, AND THE BEGINNING OF THE FRONTIER'S END

(2012).
449. Shocked at Executions in Egypt, UN Rights Office Raises Concerns Over Due Process
Guarantees, UN NEWS CTR. (Jan. 5, 2018), http://www.un.org/apps/news/story.asp?

NewslD=58384#.W1UrcCOZM U.
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With recent executions also taking place in countries such as China4 5 0 and
Yemen,4 5 1 one might get the impression that capital punishment-now a
rarity in the developed world-is here to stay.
A close examination of the facts, however, reveals that the foundation
for the death penalty's worldwide abolition has already been laid.
International advocacy organizations-from Amnesty International to
Hands Off Cain to the World Coalition Against the Death Penalty-are
already pushing governments to abandon capital punishment and stop the
use of executions in individual cases. And today, a number of
international treatises-as well as constitutions and laws in individual
countries-forthrightly address the very subject that Beccaria took up in
such a novel manner in On Crimes and Punishments. The Universal
Declaration of Human Rights, which makes no reference to the death
penalty due to the foresight of Eleanor Roosevelt and Ren6 Cassin, 4 5 3
provides without exception: "No one shall be subjected to torture or to
cruel, inhuman or degrading treatment or punishment.A5 4 That
prohibition is repeated verbatim in the ICCPR, " which also has an
optional protocol providing that "[e]ach State Party shall take all
necessary measures to abolish the death penalty within its jurisdiction.A56

&

450. Richard Hartley-Parkinson, Thousands Turn Out to Watch Execution of 10 Chinese
Criminals, METRO NEWS (Dec. 19, 2017, 7:17 AM), http://metro.co.uk/2017/12/19/thousandsturn-watch-execution-10-chinese-criminals-7170040/.
451. Ali Al-Mujahed & Sudarsan Raghavan, A Climate of Fear and Silence Emerges in
Yemen After Killing ofFormerDictator, WASH. POST (Jan. 3, 2018), https://www.washingtonpost.
com/world/a-climate-of-fear-and-silence-emerges-in-yemen-after-killing-of-former-dictator/
2018/01/03/b792d4de-eb32-11e7-956e-baea358f9725_story.html?utmterm=. 18bf7a4a7ela.
452. Alan Neuhauser, Executions, Death Sentences Up Slightly in 2017, U.S. NEWS
5:50 PM), https://www.usnews.com/news/national2017,
28,
WORLD REP. (Dec.
news/articles/2017-12-28/executions-death-sentences-up-slightly-in-2017 ("The U.S. remains a
rarity among developed nations in executing criminals, joined by only Japan, Singapore and

Taiwan in this practice. Worldwide, the U.S. ranked seventh or eighth in judicial executions in
2016, behind China, Iran, Saudi Arabia, Iraq, Pakistan, Egypt and possibly Vietnam, where the
total number of executions remains unclear because the sentences are apparently carried out in
secret, according to the Death Penalty Information Center.").
453.

ROBERT F. DRINAN, THE MOBILIZATION OF SHAME: A WORLD VIEW OF HUMAN RIGHTS

131 (2001) ("In 1948 the authors of the Universal Declaration of Human Rights had to face the
fact that the death penalty had been imposed by the Nuremberg and Tokyo tribunals on war
criminals. In addition, the vast majority of nations employed the death penalty. It was proposed
that the death penalty be noted specifically in the Universal Declaration of Human Rights as an
exception to the right to life. Eleanor Roosevelt and Rend Cassin, the European jurist who was
the principal author of the Universal Declaration of Human Rights, rejected the idea that the
declaration should contain a reference to capital punishment as an exception to the right to life.
Mrs. Roosevelt, who chaired the drafting committee, cited the movement under way in many
countries to abolish the death penalty.").
454. G.A. Res. 217 (lll) A, Universal Declaration of Human Rights, art. 5 (Dec. 10, 1948).

455. International Covenant on Civil and Political Rights, G.A. Res. 2200 (XXI) A, art. 7
(Dec. 16, 1966).
456. Second Optional Protocol, supra note 438, at art. 1(2).
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And the Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment was entered into force in 1987,457
with the U.N. Special Rapporteur, Juan Mendez, concluding: "[E]ven if
the emergence of a customary norm that considers the death penalty as
per se running afoul of the prohibition of torture and cruel, inhuman or
degrading treatment is still under way, most conditions under which
capital punishment is actually applied renders the punishment tantamount
to torture.' 4 5 8
At the regional level, there are also a number of pertinent human
rights instruments of interest. Article 5 of the American Convention on
Human Rights, for example, generically provides: "No one shall be
subjected to torture or to cruel, inhuman, or degrading punishment or
treatment. All persons deprived of their liberty shall be treated with
respect for the inherent dignity of the human person."4 59 But the
Convention also makes clear that capital punishment is disfavored and
that the path toward the death penalty's abolition is intended to be a oneway journey. That Convention, in Article 4, titled "Right to Life," thus
specifically provides in two of its subsections:
2. In countries that have not abolished the death
penalty, it may be imposed only for the most serious
crimes and pursuant to a final judgment rendered by a
competent court and in accordance with a law establishing
such punishment, enacted prior to the commission of the
crime. The application of such punishment shall not be
extended to crimes to which it does not presently apply.
3. The death penalty shall not be reestablished in states
that have abolished it. 460
In other words, once a signatory to the American Convention on
Human Rights abandons the death penalty, it cannot be brought back.
International law has moved from limited restrictions on executions
set forth in international humanitarian laW4 6 1 to a series of international
human rights conventions and treaties.462 But at least from the time of
457. G.A. Res. 39/46, annex, Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (Dec. 10, 1984).
458. Interim Report of the Special Rapporteur on Torture and Other Cruel, Inhuman or

Degrading Treatment or Punishment,

1 75, U.N. Doc. A/67/279 (Aug. 9, 2012), available at

http://antitorture.org/wp-content/uploads/2013/03/A67279_ DeathPenalty.pdf.

459. Organization of American States, American Convention on Human Rights art. 5(2),
Nov. 22, 1969, O.A.S.T.S. No. 36, 1144 U.N.T.S. 144.
460. Id. at art. 4(2)-(3).
461. The Geneva Conventions, for example, provided certain limited procedural protections
and prohibited the execution of pregnant women and those under the age of eighteen. Bessler,
supra note 181, at 246 nn.361-63.
462.
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Montesquieu and Beccaria, the central question has been whether the
death penalty is needed or "absolutely necessary.,463 "I do not deny that
there was a time when the infliction of a death penalty was a stern
necessity; when the law of 'an eye for an eye, a tooth for a tooth, a life
for a life' was justified by the then existing state and condition of
society," Alfred J. Taylor (1849-1921), of Tasmania, wrote in the
nineteenth century in Capital Punishment: Reasons Why the Death
PenaltyShould be Abolished; with Suggestionsfor an Efficient Substitute
(1877).464 In that title, which sold for one shilling and which was
dedicated to the "The Hon. Henry Butler, Speaker of the House
Assembly,"465 Taylor wrote in the preface:
But as civilization advanced-and still advances-with
giant strides, so have our opportunities increased for
providing other and more effectual means for the protection
of society-means more efficient because more certain and
attended with better results to mankind because less brutal
and so less demoralising and debasing in their influence
upon society (which we should educate while we protect).
And I hold that it can be shown that the death penalty is no
longer adapted to the present condition of society, and that it
is no longer expedient to enforce it.466
With the advent of maximum-security prisons and the availability of
life-without-parole sentences, the death penalty cannot-in any sense of
the word-be said to be necessary in order to protect the world's people.
Prisons now exist to hold violent offenders, and judges and jurors now
have a viable alternative to death sentences. The death penalty, in fact,
runs counter to the goal of reducing violence because it takes lives, with
nations that still use capital punishment using the judicial process-and
paying executioners-to end lives. As Cesare Beccaria wrote more than
250 years ago in Dei delitti e delle pene: "the death penalty is not a right,
but the war of a nation against a citizen."4 6 7 A recent editorial in The New
York Times--one entitled "Capital Punishment Deserves a Quick
Death"-highlighted the death penalty's barbarity, with the editorial
board calling capital punishment "a vile practice that descends further
LAW: TREATIES, CASES, AND ANALYSIS 337, 344, 346, 357 (2006).
463. BESSLER,supra note 103, at 43, 171-72, 246, 288, 378, 439.
464. ALFRED I. TAYLOR, CAPITAL PUNISHMENT: REASONS WHY THE DEATH PENALTY SHOULD
BE ABOLISHED; WITH SUGGESTIONS FOR AN EFFICIENT SUBSTITUTE 3 (1877).

465. Id. at 2.
466. Id. at 3. Taylor's suggested as an alternative to capital punishment: "a sentence of
imprisonmentfor life without hope of commutation of sentence . . . ." Id. at 31. Taylor has been
described as one of the leaders of "the social application of the scientific attitude in Tasmania."
RICHARD P. DAVIS, THE TASMANIAN GALLOWS: A STUDY OF CAPITAL PUNISHMENT 79 (1974).

467.

BECCARIA, supra note 100, at 52.
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into macabre farce even as it declines in use."468 "The death penalty," that
editorial concluded, summarizing the facts and calling upon the U.S.
Supreme Court to outlaw it, "is a savage, racially biased, arbitrary and
pointless punishment that becomes rarer and more geographically
isolated with every year.'A 69
Today, most executions take place in locales with abysmal human
rights records, in places such as China, Iran, Iraq and Saudi Arabia. As
the world strives for greater respect for human rights, totalitarian and
authoritarian regimes will gradually give way to representative
democracies that value lives instead of claiming them. In time, there will
be no more stonings, beheadings, hangings or lethal injections, no more
summary executions by ISIS terrorists, and the triumph of human
rights-and of Beccaria's vision-will be complete. This vision will not
be realized overnight, but only through struggle, inevitable setbacks, and
the systematic exposure of human rights violations everywhere. 470 Every
time that the Roman Coliseum is lit up in honor of another nation that
abolishes the death penalty, though, the world will be one step closer to
achieving Beccaria's glorious aim of ridding the world of the brutality of
state-sanctioned killing. That torturous practice will, in time, no doubt
come to an end, with the death penalty-at least if humanity and decency
prevail-destined to be barred by the preemptory international law norm
that already unequivocally and absolutely bars torture.4 7 1

468. CapitalPunishment Deserves a Quick Death, N.Y. TIMES: EDITORIAL, Dec. 31, 2017,
https://www.nytimes.com/2017/12/3 1/opinion/capital-punishment-death-penalty.html.

469. Id.
470. ChristofHeyns, A 'StruggleApproach'toHuman Rights, in PLURALISM AND LAW 171,

188 (Arend Soeteman ed., 2001).
471. See BESSLER, supra note 388, at xiii-xxv; see also John D. Bessler, The Abolitionist
Movement Comes of Age: From Capital Punishment as a Lawful Sanction to a Peremptory,
InternationalLaw Norm BarringExecutions, 79 MONT. L. REV. 7 (2018) (tracing the history of

the abolitionist movement and arguing that the death penalty should be classified under the rubric
of torture); John D. Bessler, What I Think About When I Think About the Death Penalty, 62 ST.

Louis U. L.J. 781 (forthcoming 2018) (discussing the barbarous and torturous nature of capital
punishment and the history of its arbitrary and discriminatory administration).

